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HADDOCK REVISITED - 


oe years ago the Supreme Court of the United States 
startled the profession by one of the earliest of its novel 
opinions. In the case of Haddock v. Haddock’ it held that the 
courts of New York need give no faith and credit to a decree of 
divorce granted by the proper Connecticut court to a husband 
domiciled in Connecticut against a wife domiciled in New York. 
Four judges dissented. The case was at once adversely criticized 
by many persons; among them, by the writer of this article.’ 
So general was the condemnation of the decision, and so narrow 
was the margin between the majority and the minority of the 
court, that it was confidently hoped that the court would at the 
next opportunity reverse its action; but twenty years have passed, 
and the hope has faded. 

The Haddock case, then, is one that we must live with; and 
it behooves us to reéxamine our fundamental conceptions : of 
divorce, and to fit them to the Haddock case as one of the im- 
portant facts of law and life. This involves an historical, a social, 
and a philosophical inquiry into our law of divorce. 


I 


In its origin, the law of jurisdiction for divorce was simple and 
undisputed. The law was uncertain at the time Story published 
1 201 U. S. 562 (1906). 


2 J. H. Beale, “ Constitutional Protection of Decrees for Divorce,” 19 Harv. 
L. Rev. 586. 
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the first edition (1834); but in his second edition (1841) he 
said: ‘‘ Upon the whole, the doctrine now firmly established in 
America upon the subject of divorce is that the law of the place 
of the actual bona fide domicil of the parties gives jurisdiction 
to the proper courts to decree a divorce for any cause, allowed 
by the local law without any reference to the law of the place of 
the original marriage, or the place, where the offence, for which 
the divorce is allowed, was committed.” * This was quoted by 
Bishop in the first edition (1852) of his Marriage and Divorce,* 
who also quoted Chief Justice Taney in Strader v. Graham: ° 
“Every State has an undoubted right to determine the status, or 
domestic and social condition, of the persons domiciled within 
its territory.” ° 

By the time Bishop wrote, the complication of separate domicils 
for husband and wife had arisen; he could already say’ that 
if the husband “ commits an offence which entitles [the wife] to 
have the marriage dissolved, she is not only discharged thereby 
immediately, and without a judicial determination of the question, 
from her duty to follow and dwell with him, but she must abandon 
him, or the cohabitation will amount to a condonation, and bar 
her claim to the remedy. In other words, she must establish a 
domicil of her own, separate from the husband... . If, on the 
other hand, the wife commits an offence which entitles the hus- 
band to a divorce, . . . she cannot set up her own offence in 
answer to his claim [for divorce]; and since she is bound to 
follow him, his domicil must, for the purposes of the litigation, 
be taken, as against her, to be hers also.” Of the few cases at 
that time decided, some held that the wife could get no domicil 
of her own, but must retain her domicil in the state where she 
was last domiciled with her husband; Bishop gave the authority 
of his opinion in favor of the view that she might obtain a new 
domicil. This view, since the soon following decision of Ditson 
v. Ditson,® has prevailed. 

The possibility of a separate domicil for the two parties raised 





8 Story, Conriict or Laws, 2 ed., § 2304. 

4 § 720. 

5 10 How. (U. S.) 82 (1850). 

6 At p. 93. 

7 BisHop, MARRIAGE AND Divorce, 1 ed., $$ 728-729. 8 4 R.I. 87 (1856). 
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the question whether the domicil of either party could grant a 
divorce. It was Bishop’s opinion that this could be done. “To 
entitle the court to take jurisdiction, however, it is sufficient that 
one of the parties be domiciled in the country; it is not necessary 
that both should be.” ° This remained the accepted view in most 
American states, and was reiterated by Bishop in the latest 
edition of his book, after a full consideration of the authorities 
up to that time.*° 

Meanwhile, however, an opposite current of authority had 
begun to flow in a few but very important states. New York 
had already, in 1879, refused to recognize a divorce granted in 
Ohio to a wife who had obtained a domicil there, to the prejudice 
of the husband who was domiciled in New York and had taken — 
no part in the litigation." Substantially the same view was taken 
in Pennsylvania,’ in New Jersey,’* and in North Carolina.* A 
later New York decision to this effect *® was appealed to the 
Supreme Court of the United States, and was there reversed.*® 
This seemed to put the seal of the Constitution on the prevailing 
American doctrine, and upon Bishop’s opinion. Then, only a 
few years later, came the Haddock decision, and the minority 
states took new courage and (except in a few minor particulars, 
where the Haddock decision had wrought a change) continued 
to follow their old view. 

Mr. Justice White in the Haddock case laid down several 
propositions not necessary for the decision. He said, first, that 
“no question can arise on this record concerning the right of the 
State of Connecticut within its borders to give effect to the decree 
of divorce... .” Other parts of the opinion show that he 
thought Connecticut had that right. But surely to allow such 
a right to Connecticut involves an acceptance of the decree as 
locally affecting rights; and if it had local efficacy (even though 





® BisHop, op. cit., § 727. 

10 2 BisHop, op. cit., 1891 ed., § 152. 

11 People v. Baker, 76 N. Y. 78 (1870). 

12 Colvin v. Reed, 55 Pa. St. 375 (1867) ; Duncan v. Duncan, 265 Pa. St. 464, 
109 Atl. 220 (1920). 

13 Lister v. Lister, 86 N. J. Eq. 30, 97 Atl. 170 (1915). 

14 Irby v. Wilson, 1 Dev. & B. Eq. (21 N. C.) 568 (1837); Harris v. Harris, 
115 N. C. 587, 20 S. E. 187 (1894). 

15 Atherton v. Atherton, 155 N. Y. 129, 49 N. E. 933 (1898). 

16 Atherton v. Atherton, 181 U. S. 155 (1901). 
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that effect was confined to the husband’s status alone), it must, 
it would seem, under the full faith and credit clause of the Con- 
stitution, have been given as much effect in New York as New 
York gave to similar decrees, that is, to her own decrees operating 
on a New York spouse, the other being absent. Yet the Haddock 
case itself. involved a finding that the husband still occupied 
the relation of husband to the wife; for the suit was by the wife 
for judicial separation and alimony. She was entitled to a decree 
only if the man was still her husband. A decree by the New York 
court was affirmed by the Supreme Court. The actual judgment 
of the court is therefore inconsistent with the husband’s having 
been validly divorced at his domicil. It is submitted that this 
dictum of Mr. Justice White cannot be accepted as part of the 
doctrine of the Haddock case. 

In addition, Mr. Justice White laid down propositions of law 
which seem to come to this: 

1. If the husband wrongfully leaves the wife, and seeks a new 
domicil, he cannot there get a divorce which will be entitled to 
full faith and credit. 

2. If he acquires a new domicil after a separation because of 
the wife’s wrong, he may there obtain a decree of divorce which 
will be entitled to full faith and credit. 

3. The court did not pass upon the situation that would arise 
if the parties had separated by mutual consent. 

4. The wife’s power to get a binding divorce is the same as 
the husband’s. 

Although this seemed to persons conversant with the conflict 
of laws to be novel and doubtful doctrine, it is probable that it 
was not in conflict with any case decided in the courts, except in 
the courts which had taken that minority view which the Haddock 
case on its face appeared to favor. 

First, as to a divorce by the wife, the law which permits her to 
acquire a separate domicil makes this decision necessary. For 
by the earlier decisions she could acquire such a domicil only if 
her husband had given her cause for divorce; and even in the 
most liberal decisions, she has hardly been allowed to acquire a 
separate domicil except in such cases and in cases where the 
parties were living apart by mutual consent. If we add the 
mutual consent cases to our categories of allowable divorce, no 
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court which held the common view ever allowed a wife a separate 
divorce except in the cases permitted by the rule in the Haddock 
case, for they would allow her no domicil for the purpose. 

So far as the husband is concerned, no case has been found 
before the Haddock case, among decisions accepting the orthodox 
view, in which a divorce was allowed contrary to the rule in 
Haddock v. Haddock. In cases where the court is passing on 
its own jurisdiction the question can hardly arise; for if it grants 
the divorce, it finds the plaintiff husband in the right.’ In all 
cases found in which a court has upheld a divorce granted to a 
husband in another state, his wife being domiciled elsewhere and 
not appearing, there is either no evidence available as to the party 
really in fault,** or the only evidence indicates the wife as in fault 
in the separation,*® or the separation was by mutual consent.” 

The Haddock case, therefore, while contrary to the generally 
received doctrine, was not in conflict with the actual decisions of 
courts which accept the orthodox view. On the other hand, it 
effectually and greatly limited the exceptional doctrines of New 
York, Pennsylvania, and New Jersey by compelling their accept- 
ance of foreign divorces which affect their own domiciliaries in 
cases where the divorce is held everywhere entitled to credit. 
The competing doctrines were at least brought closer together by 
the Haddock decision. 

It must be confessed that the cases supporting the prevailing 
view have not gone upon the ground taken in Haddock v. Had- 
dock. While in every case the ill conduct of the absent spouse 
and the rightful conduct of the libellant have been fully admitted, . 
the leading cases which establish the right of one party to obtain 





i7 Wilcox v. Wilcox, 10 Ind. 436 (1858) ; Garner vy. Garner, 56 Md. 127 (1881) ; 
Franklin v. Franklin, 190 Mass. 349, 77 N. E. 48 (1906); Colburn v. Colburn, 70 
Mich. 647, 38 N. W. 607 (1888).; Rose v. Rose, 132 Minn. 340, 156 N. W. 664 
(1916) ; Stone v. Stone, 134 Mo. App. 242, 113 S. W. 1157 (1908); Blakeslee v. 
Blakeslee, 41 Nev. 235, 168 Pac. 950 (1917); Schafer v. Ritchie, 49 Utah 111, 162 
Pac. 618 (1916) ; Gleason v. Gleason, 4 Wis. 64 (1855). 

18 Antony v. Rice, 110 Mo, 223, 19 S. W. 423 (1892); Douglas v. Teller, 53 
Wash. 695, 102 Pac. 761 (1900). 

19 Thompson v. Thompson, 91 Ala. 591, 8 So. 419 (1890) ; Hawkins v. Ragsdale, 
80 Ky. 353 (1882); Hood v. Hood, 11 All. (Mass.) 196 (1865); Burlen v. Shan- 
non, 115 Mass. 42, 31 N. E. 709 (1892); Gould v. Crow, 57 Mo. 200 (1874); 
Thoms v. King, 95 Tenn. 60, 31 S. W. 983 (1895). 

20 Fosdick v. Fosdick, 15 R. I. 130, 23 Atl. 140 (1885). 
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a divorce at his domicil have based it on the ground that the 
court at the domicil of either party to the status had complete 
jurisdiction over the status. 

Thus, in Thompson v. Thompson,” “ jurisdiction over the 
question of divorce must be allowed to the courts of the domicil; 
and if the husband has the right to emigrate and acquire a new 
domicil, which in this country no one will deny, as a consequence 
he must acquire the right of having his matrimonial status con- 
trolled by the laws and judicial tribunals of the country of the 
new domicil. . . . Much force must be conceded to the argu- 
ment, that it is inconsistent with the analogies of the law to 
dissolve a marriage, when the court granting the divorce has no 
jurisdiction over the person of the defendant, and no personal 
notice of the proceeding has been given. ... But we are of the 
opinion that just principles of comity, the preservation of good 
morals, the peace of society, and the happiness of families, de- 
mand the recognition of the authority of the tribunals of any 
country, in pursuance to its laws, to grant a divorce in favor of 
a party in good faith domiciled in that country.” The leading 
case finally establishing the prevailing doctrine and constantly 
relied upon to sustain it is the case of Ditson v. Ditson.** The 
reasoning of the court in that case is as follows: 


“ Now, marriage, in the sense in which it is dealt with by a decree 
of divorce, is not a contract, but one of the domestic relations. . . . 
To this relation there are two parties . . . interested without doubt 
in the existence of the relation, and so interested in its dissolution. . . . 
The right to govern and control persons and things within the state, 
supposes the right, in a just and proper manner, to fix or alter the 
status of the one, and to regulate and control the disposition of the 
other; nor, is this sovereign power over persons and things lawfully 
domiciled and placed within the jurisdiction of the state diminished by 
the fact that there are other parties interested through some relation, 
in the status of these persons, or by some claim or right, in those things, 
who is out of the jurisdiction, and cannot be reached by its process. 

“. . . a State cannot be deprived, directly or indirectly, of its sov- 
ereign power to regulate the status of its own domiciled subjects and 
citizens, by the fact that the subjects and citizens of other states, as 
related to them, are interested in that status, and in such a matter has 





21 28 Ala. 12 (1856). 22 4 R. I. 87, 101, 106 (1856). 
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a right, under the general law, judicially to deal with and modify or 
dissolve this relation, binding both parties to it by the decree, by virtue 
of its inherent power over its own citizens and subjects, and to enable 
it to answer their obligatory demands for justice. . . .” 


In an earlier case in Maine, often referred to,”* the court said: 


“Tn this case the injured party, then an inhabitant of Rhode Island, 
sought to be liberated from the claims of the husband upon her, arising 
from the conjugal relation, which he had forfeited. It was his interest 
in her, his right to exact from her the performance of duties, upon 
which the decree operated. She was within the jurisdiction. By the 
condition implied in the marriage contract, that neither party should 
commit adultery, she was entitled to be thus relieved. She being under 
the protection of the laws of the State, where she resided, the highest 
tribunal there, judicially declared and settled her right, after due notice, 
and ample opportunity, afforded to the guilty party, to defend himself 
against her charge.” 


In these decisions it is to be noticed that the right of the absent 
party in the marriage relation was recognized; but, tacitly or 
explicitly, the court regarded him as having forfeited any right 
to set up his claim against that of the wife. In every case careful 
reasoning of the court was based upon the assumption of the 
misconduct of the absent party as defeating his claim to object 
to the decree. In a somewhat later case ** a husband who re- 
mained in Illinois obtained a divorce from a wife who had come 
into Massachusetts. The objection was made that this divorce 
should not bind the wife. In answer to this objection Mr. Justice 
Hoar said, “‘ There is no proof that the husband had done any act 
entitling the wife to a divorce, so as to affect her domicil even 
for the purpose of obtaining a divorce from him,” thus explicitly 
pointing out as a basis for the power of the Illinois court the 
requirement for jurisdiction insisted on in the Haddock case. 

In the multitudes of decisions rendered between the time of 
these earlier cases and the decision in Haddock v. Haddock, 
there was very little new discussion of the doctrine on principle. 
Most of the cases were content to show that the facts in the case 
satisfied the requirements of the local statute. Those cases in 





23 Harding v. Alden, 9 Me. 140, 150 (1832). 
24 Hood v. Hood, 11 All. (Mass.) 196 (1865). 
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which the question of jurisdiction was really raised by the de- 
fendant were content to cite Ditson v. Ditson. The most in- 
fluential decision on the point after Ditson v. Ditson was Cheever 
v. Wilson.”> The only answer to the argument of lack of juris- 
diction which the court thought necessary to give was this: 


“ The proceeding for a divorce may be instituted where the wife has 
her domicil. The place of the marriage, of the offence, and the domicil 
of the husband are of no consequence.” 


The court cited Ditson vy. Ditson alone to establish this proposi- 
tion. 

As a result of a review of the authorities on the question of 
jurisdiction it appears, therefore, that in the leading cases the 
principle was indeed laid down that the domicil of either party 
could grant a divorce although the other party was domiciled 
elsewhere and did not appear; and that no other requirement is 
expressly made in discussing jurisdiction. It appears, further, 
however, that most of these cases in which there was adequate 
discussion recognize that the right of the absent party to have 
the question adjudicated at his domicil has been forfeited by his 
own misconduct. 


II 


The interests involved in a divorce, as in all cases of status, are 
of two kinds: the interest of the state, and the interest of parties 
to the status. By an historical accident the interest of the state 
has been considered almost exclusively; and this for two reasons. 
The contention earliest made was that the law that created the 
marriage alone could undo it. Then it was urged that divorce 
was a remedy for a wrong, which could only be granted by the 
law of the place where the wrong was done. When the accepted 
doctrine prevailed over these early rivals, the point of emphasis 
was that the state of domicil could grant the divorce, not the state 
of marriage or of wrong; and the reason was, the social interest 
of that state in destroying the status or keeping it alive. This 
emphasis on the social interest of the domicil was greatly sup- 
ported by the fact that the domicil of the wife was then regarded 





25 g Wall. (U. S.) 108, 124 (1869). 
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as necessarily that of the husband, so that the domicil of the 
plaintiff spouse had personal jurisdiction over the defendant 
spouse as well. 

There is, however, a personal interest in the existence of the 
status.’ The marriage is, or was, an object of desire to both 
parties; and both should normally be heard on its dissolution, 
unless in some way both have submitted the fate of the status 
to the particular court. This mutual interest of the parties in 
one another bears a close analogy to the interest of an owner in 
the thing owned. A study of the power of a court over an owner’s 
property in a thing will throw light on the divorce situation. 

It seems that in order to adjudicate the title to a thing a court 
should have jurisdiction not only over the thing, but also over 
the owner, so far as his interest in the thing is concerned. This 
jurisdiction is usually found in his submission of the thing to the 
court by placing it or intentionally leaving it within the state. - 
Every interest in land is of course submitted by the owner to the 
state of situs; he gets his interest intending that the land should 
be submitted to the will of the state; it is, in fact, of necessity 
so submitted. This is equally true of a chattel. The interest is 
acquired while the chattel is in a state and therefore subject to 
its law; if he moves it or allows it to be moved into another state, 
he intentionally subjects it to the law of the latter state; if he 
places it in the hands of a bailee, he subjects it to the law of any 
state into which the bailee may rightfully carry it. In the case 
of a debt, at least in this country since the decision in Harris v. 
Balk,”® the creditor submits his interest in the chose in action 
to any state into which the debtor may choose to go. It is only 
in case a chattel is taken into a state contrary to the owner’s 
will and without any reason for subjecting his interest to the law 
of the state that the question of jurisdiction of a court over the 
owner’s interest can arise. The case is a very unusual one, and 
the authorities are few; but they deny the power of the court 
over the owner’s title.”’ 

It would seem, therefore, that in order to grant a valid divorce 





26 198 U. S. 215 (1905). 

27 Edgerly v. Bush, 81 N. Y. 199 (1880); Taylor v. Boardman, 25 Vt. 581 
(1853). And see the language of Lord Chief Justice Cockburn in Cammell v. 
Sewell, 5 H. & N. 728, 738 (1860). 
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against a non-domiciled spouse, a court must in some way get 
jurisdiction over the interest of that spouse in the status. This 
may be obtained by the appearance of the defendant, or by his 
express consent secured in some other way. It is more commonly 
obtained by the subjection of his interest to the state of domicil 
of the other spouse. It is not desired to treat the status in the 
materialistic fashion of the courts in People v. Baker and Had- 
dock v. Haddock. It is enough to say that if a spouse puts it 
into the power of the other spouse rightfully to live apart and 
therefore to acquire a separate domicil, he thereby subjects his 
interest in the status to the law of that domicil. But if one spouse 
acquires a separate domicil without a justifying consent or mis- 
conduct of the other — a thing which only the husband can do — 
the other has in no way subjected his interest to the foreign court. 
In these cases alone, then, can a court properly grant a divorce 
against a non-domiciled person: when he appears or otherwise 
consents, when he has by his misconduct justified the plaintiff in 
acquiring a separate domicil, and when he has consented to such 
domicil. The last case is not considered in the Haddock case; 
the others represent the rule in that case, which is therefore 
justified by theoretical considerations. These considerations are 
no less important because they were not generally recognized by 
lawyers — and perhaps not by the Court itself, though they are 
involved in much of the language used —at the time of the 
decision. It usually takes the bar at least twenty years to 
appreciate the real reasons for a novel decision that maintains 
itself. 

That the courts are now taking the view suggested appears 
from the language used in a number of late cases. In Wagoner 
v. Wagoner,”* for instance, the court said, of an effort by a hus- 
band who had abandoned his wife to obtain a divorce at his new 
domicil, “‘ Can it be said in such a case that he takes with him 
the interest of his wife in the marriage status, so that he may 
subject it to the jurisdiction of any foreign court ... ?”* And 
in Dean v. Dean * Judge Cardozo said, in a similar case, “The 





28 229 S. W. 1064 (Mo. App., 1921). 

29 At p. 1070. 

80 241 N. Y. 240, 245 (1925). See also, for an excellent statement of the mean- 
ing of the decision in the Haddock case, Montmorency v. Montmorency, 139 
S. W. 1168 (Tex. Civ. App., 1911). 
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wife domiciled in Canada and there abandoned by her husband, 
became by her marriage a party to a relation which the courts 
of Pennsylvania have attempted to destroy. They have done 
this, though there has been no submission to the jurisdiction by 
her, upon the basis of a domicile which the erring husband has 
wrongfully set up apart from her. We think the judgments of 
this court leave no escape from the conclusion that according to 
the standards of justice prevalent among us, injustice would be 
done if that attempt were to prevail.” 


III 


In dealing with divorce, we are dealing with a matter in which 
society has a strong interest. This interest is not merely in the 
existence of marriage; it is in its stability and in its monogamous 
quality. So fully is this true, that an English court will refuse to 
give effect to any marriage which, as it says, is not a “ Christian ” 
marriage, that is, a union of one man with one wife for life.* 
This interest in stability involves the necessity of a marriage 
once created being a marriage everywhere; and in a dissolution 
of it, if good anywhere, being equally good everywhere. “ For 
the peace of the world, for the prosperity of its respective com- 
munities, for the well-being of families, for virtue in social life, 
for good morals, for religion, for everything held dear by the race 
of man in common, it is necessary that there should be one uni- 
versal rule whereby to determine whether parties are to be re- 
garded as married or not.” ** If a divorce can be granted validly 
in one state and yet have no effect in another, the spouses may be 
married in one state, and in another single and at liberty to 
marry; as a result, the husband might legally have two wives at 
once, and the wife, two husbands. This condition would consti- 
tute “the most perplexing and distressing complications in the 
domestic relations of many citizens.” ** No power but the Su- 
preme Court of the United States, acting on the full faith and 
credit clause, can prevent such a result, in view of the marked 





81 Hyde v. Hyde, L. R. 1 P. & D. 130 (1866); In re Bethell, 38 Ch. D. 220 
(1887). 

32 BisHop, MARRIAGE, DivorCE AND SEPARATION, § 856. 

33 Carter, J., in Dunham v. Dunham, 162 Ill. 589, 44 N. E. 841 (1896). 
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difference of view between the majority of states, on the one 
hand, and New York, Pennsylvania, and North Carolina on the 
other. “If the principles so declared as to divorce,” said Chief 
Justice Rugg,** speaking of the Haddock case, “are made a 
common basis for the exercise of interstate comity, there may be 
a closer approach to unity of decision among the several States.” 

If all parties, then, accept the doctrine of Haddock v. Haddock 
we shall avoid the evil social effects which will otherwise flow 
from the situation. In so far as the minority view goes further 
than Haddock v. Haddock, the courts holding that view must 
accept the decision. The responsibility of agreement on a single 
rule that is socially desirable is therefore on the states holding 
the majority view. If they accept the rules in the Haddock case, 
and no state is precluded by authority from so doing, we shall 
have one law throughout the entire country governing divorce. 

But, it is said, the rules in Haddock’s case base jurisdiction 
on a fact, and therefore make every divorce an uncertain one. 
To an extent this is true. Since the jurisdiction of a court to 
divorce an absent spouse rests upon the consent, agreement, or 
fault of that spouse, two courts might differ in their finding as 
to the fact, and therefore as to the validity of the divorce. This 
is undoubtedly an undesirable condition of affairs. It can be 
absolutely avoided only by agreeing with the rest of the world, 
and forbidding a separate domicil for the wife. But assuming 
that we are to adhere to our doctrine that a married woman may 
in a proper case acquire a separate domicil, and there is no doubt 
that we are going to adhere to it, several answers can be made 
to the argument. 

First, bad as the situation is, it is far better than the alterna- 
tive. It is more decent, at any rate, to run the risk of a different 
finding of fact by two courts than to face the certainty that two 
spouses will be held married in one state and single in another. 
Furthermore, since the question involves giving full faith and 
credit to the decree of the first court, there will always be an 
appeal to the Supreme Court of the United States if the second 
court finds the jurisdictional facts differently from the first; and 
the question can therefore be definitely settled. 

Second, under any disposition of the case, facts must be juris- 


84 Perkins v. Perkins, 225 Mass. 82, 87, 113 N. E. 841, 843 (1916). 
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dictional in divorce; and an acceptance of the rule in the Haddock 
case would only slightly increase the number of jurisdictional 
facts. Domicil is necessarily jurisdictional; or, if we accept the 
novel decision of Gould v. Gould,*® in some cases bona fide and 
long-continued residence. Each of these things rests on facts; 
mental facts, exceedingly difficult to agree upon, as any one knows 
who has struggled with the law of domicil. Furthermore, in half 
the cases, those, namely, where the wife sues for divorce, her 
fault is the determining factor in her power to acquire a separate 
domicil; and is therefore one of the jurisdictional facts which can 
always be disputed. It is therefore only in the case of a divorce 
obtained at suit of the husband that the rule in the Haddock case 
increases the number of jurisdictional facts. It may perhaps be 
regarded as an offset against this increase that under the rule in 
the Haddock case the husband and wife are for the first time in 
the history of the common law put upon an absolute equality so 
far as a right to a divorce is concerned. 

The attempt has been made to gain more familiarity with the 
doctrine of a case which, however rationally decided, has now to 
be reckoned with as an expression of the American law. It has 
been pointed out that while the rules laid down were inconsistent 
with the line of thought in important leading cases on the subject, 
they were not contrary to the actual decisions of authoritative 
cases. An attempt has also been made to examine the rules laid 
down in the Haddock case from the point of view of sound legal 
reasoning and from the point of view of the social interest in the 
security of marriage. This examination has convinced the author 
that his earlier views, based upon the doctrines prevailing at the 
time and expressed in the article to which reference has been 
made, should be modified; and that the rules in the Haddock 
case should be adopted as the basis of the American law of juris- 
diction for divorce. It is not, in the author’s mind, any objection 
to such a conclusion that it is in the nature of a compromise. 
The social requirement of uniformity of decision in all matters 
regulating the domestic relations and especially in questions of 
marriage and divorce is so strong as to call for an agreement, if 
one can be had, between the laws of our states on this subject. 
Under the constitutional protection of the decrees of other states 





85 235 N. Y. 14, 138 N. E. 490 (1923). 
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each state is obliged to go as far as Haddock v. Haddock requires 
in the recognition of divorces granted in other states; if now all 
states can agree in going no further than these requirements, the 
odious results of differences of opinion as to jurisdiction for 
divorce will be eliminated. It would be desirable to adopt the 
rules in Haddock v. Haddock if we thereby did considerable 
violence to precedent and to legal theory. It is doubly desirable 
to do so if it can be done without violence to either. 


Joseph H. Beale. 


Harvarp Law ScHOOL. 
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THE NEW “LIBERTY” UNDER THE 
FOURTEENTH AMENDMENT 


‘her recent very general acceptance of the view that the 
constitutionality of the Tennessee Anti-Evolution-Teaching 
Law would eventually be tested in the United States Supreme 
Court is a striking commentary upon the progress we have made 
away from the principles of government believed in by the 
framers of the Constitution. Those framers of 1787 believed that 
they should impose few limitations upon the authority of the 
State Legislatures, except such as were necessary from a National 
standpoint. Matters of local interest, the relations between a 
State and-its own citizens, were jealously preserved against Na- 
tional interference, protection, or restriction. Clearly, if any- 
thing can be said to be purely a local matter and of no National 
concern, it must be the relation of the State to subjects to be 
taught in its schools. Certainly, if anything has no need of 
National protection, it is the relation between a State and its 
own pupils. Yet owing to the existence of the Due Process 
Clause of the Fourteenth Amendment, and to the constantly 
expanding interpretation which the Court has given to the lan- 
guage of that Clause, the general public has now acquired the 
habit of assuming that practically every new State statute is to 
be submitted to final test before that Court. 

In 1858, sixty-seven years ago, Samuel Ames, Chief Justice 
of the Supreme Court of Rhode Island, said in an opinion: 
“ Surely, if any clause in the Constitution has a definite meaning, 
which should exclude all vagaries which would render Courts 
the tyrants of the Constitution, this clause [the Due Process 
Clause], embodying, as it does, with improvements, the precious 
fruits of our English liberty, can claim to have, both from its 
history and long received interpretation. It is no vague declara- 
tion concerning the rights of property, which can be made to 
mean anything and everything.” ' The years ensuing since 1858, 
however, have made it plain that the Due Process Clause has a 





1 State v. Keeran, 5 R. I. 497, 505 (1858). 
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very far from “definite meaning” ; and the United States Su- 
preme Court, in its opinion in a recent case, New York v. Gitlow,’ 
decided on June 8, 1925, has expanded the meaning of one word 
of that Clause, in a manner which is likely to have important 
consequences, the extent of which has received little attention 
as yet. 

This Gitlow case involved the constitutionality of the Crimi- 
nal Anarchy Law of New York of 1902 and 1909. In its deci- 
sion sustaining the statute, the Court said, through Judge San- 
ford: “For present purposes, we may and do assume that 
freedom of speech and of the press — which are protected by 
the First Amendment from abridgment by Congress — are among 
the fundamental personal rights and ‘liberties’ protected by 
the due process clause of the Fourteenth Amendment from im- 
pairment by the States.” This was the first time that the Court 
had ever assumed that the word “ liberty,” in “ life, liberty or 
property,” included within its meaning the right of free speech. 
So far from ever having held this doctrine, the Court, in 1907, 
had expressly declined to rule on the point (although Judge 
Harlan in a dissenting opinion had specifically held that “lib- 
erty” included the right of free speech); and, in 1922, only 
three years prior to the Gitlow case, the Court had, through 
Judge Pitney, expressly stated that: “Neither the Fourteenth 
Amendment nor any other provision of the Constitution of the 
United States imposes upon the States any restriction about 
‘freedom of speech.’ ” * 

This Gitlow case, therefore, affords an illuminating example of 
the manner in which our constitutional law grows; and it is not 
the only instance in which early dissenting opinions have quietly 
become, at a later date, the opinion of the Court, without the 
direct overruling of previous majority decisions. No one who 
read Judge Sanford’s opinion would imagine that, for over fifty 
years, counsel had, time and again, attempted to get the Court to 
hold that rights similar to the right of freedom of speech were 
protected by the Fourteenth Amendment against infringement 
by State legislation, and that in every instance the Court had 





2 268 U. S. 652 (1925). 
8 See Prudential Ins. Co. v. Cheek, 259 U. S. 530, 538, 543 (1922); Patterson 
v. Colorado, 205 U. S. 454 (1907). 
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declined so to hold. Yet, in this Gitlow case, without even men- 
tioning these previous cases, the Court assumes, without argu- 
ment, that this right of free speech is so protected by the 
Fourteenth Amendment. Thus, by one short sentence, rights, 
the protection of which have hitherto been supposed to be within 
the scope of the State Courts alone, are now brought within the 
scope of Federal protection and of the United States Supreme 
Court. 

The history of the attempt to secure Federal guarantee and 
protection of rights arising simply under State Constitutions and 
State laws has been a long one; and this most recent development 
in its course may well awaken serious thoughts as to whether 
there is not danger now that the “ liberty ” of the States is being 
unduly sacrificed to this new conception of the “liberty ” of the 
individual. 

When the Constitution went before the people for ratification 
in 1787, the demand at once arose that the people should be 
protected against violations by Congress of the rights which the 
peoples of the States had regarded as fundamental, and which, 
from 1776 to 1787, they had guaranteed by their own State Bills 
of Rights. In response to this demand, Congress proposed the 
first Ten Amendments which prohibited Congress and the Fed- 
eral Government from violating certain defined rights of the 
people. 

The original Constitution, as drafted, was not intended to 
regulate or restrain the relations of the States to their own 
peoples, and contained no such restraints, except (as Chief 
Justice Marshall said, later) “on subjects intrusted to the Gen- 
eral Government, or in which the people of all the States feel 
an interest.” * And there had been no demand from the States 
that it should be amended so as to impose further restrictions on 
the States. Accordingly, the Ten Amendments, as adopted by 
Congress and submitted to the States, contained no such re- 
strictions. That this preservation of State powers was deliberate 
and expressly intended is made very clear by the history of the 
progress of these Amendments through the First Congress.’ 





4 Barron v. Baltimore, 7 Pet. (U. S.) 243 (1833). 
5 Ann. Conc., rst Cong., rst Sess., in the House, June 8, July 21, 28, Aug. 
13, 17, 20, Sept. 10, 24; in the Senate, Sept. 8, 9, 25, 1789; SENATE JOURNAL, 
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When James Madison, on June 8, 1789, introduced the draft 
made by him of proposed Amendments, he included the follow- 
ing: “ No State shall violate the equal rights of conscience, or 
the freedom of the press, or the trial by jury in criminal cases.” 
He argued, in its behalf, that: “It is proper that every Govern- 
ment shall be disarmed of powers which trench upon these partic- 
ular rights. . . . I cannot see any reason against obtaining even 
a double security on those points . . . because it must be ad- 
mitted, on all hands, that the State Governments are as liable 
to attack these invaluable privileges as the General Govern- 
ment is, and therefore ought to be as cautiously guarded 
against.” The Select Committee of one Representative from 
each State, to which was referred Madison’s draft, reported an 
Amendment providing that: “ No State shall infringe the equal 
rights of conscience, nor the freedom of speech, or of the press, 
nor of the right of trial by jury in criminal cases,” the Com- 
mittee thus adding to Madison’s draft the words “freedom of 
speech.” This Amendment was opposed, in debate in the House, 
by Thomas Tucker of South Carolina, who said: “It will be 
much better, I apprehend, to leave the State Governments to 
themselves, and not interfere with them more than we already do, 
and that is thought by many to be too much.” Madison again 
supported it, saying that he “ conceived this to be the most valu- 
able Amendment in the whole lot. If there were any reason to 
restrain the Government of the United States from infringing 
these essential rights, it was equally necessary that they should 
be secured against the State Governments. He thought that if 
they provided against the one, it was as necessary to provide 
against the other.”® On motion of Livermore of New Hamp- 
shire, this Amendment was re-phrased so as to read: “ The equal 
rights of conscience, the freedom of speech or of the press, and 
the right of trial by jury in criminal cases, shall not be infringed 





Sept. 2-13, 1789. See also Report of the Select Committee, July 28, 1789, not 
printed in the Annals of Congress, but published in Gazette of the United States, 
Aug. 1, 1789; New York Daily Advertiser, July 29, 1789. 

6 That there was some public sentiment for restricting the powers of the 
State Legislatures as proposed by Madison is seen from articles in the New 
York Daily Advertiser, July 3, 1789, and Pennsylvania Packet, Aug. 29, 1789, 
quoted by Charles Warren, “ New Light on the History of the Federal Judiciary 
Act of 1780,” 37 Harv. L. Rev. 49, 121. 
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by any State.”’ In this form, the Amendment was passed by the 
House. When the seventeen House Amendments went over to 
the Senate, that body struck out this particular one restricting 
the powers of the States; and the House later concurred with the 
Senate’s action. 

By its express action, therefore, Congress, in 1789, declined to 
recommend further restraints on State powers in its Ten Con- 
stitutional Amendments. Apparently, however, lawyers soon 
forgot that the people had thus deliberately refused to restrict the 
States; and attempts soon began to be made by the Bar to chal- 
lenge the validity of State legislation, on the ground that it 
violated the provisions of these Ten Amendments. As early as 
1833, however, Chief Justice Marshall, in one of his leading 
opinions, held with conclusive force that: ‘“ These Amendments 
contain no expression indicating an intention to apply them to 
the State governments. This Court cannot so apply them; ” and 
that they were “intended solely as a limitation on the exercise 
of power by the Government of the United States ” and “not 
applicable to the legislation of the States.” And he sagaciously 
remarked that: 


“ Had Congress engaged in the extraordinary occupation of improving 
the Constitution of the several States by affording the people additional 
protection from the exercise of power by their own governments in 
matters which concerned themselves alone, they would have declared 
this purpose in plain and intelligible language.” ” 


It might have been supposed that this explicit decision would 
have settled the point; but fourteen years later, in 1847, the 
Court felt obliged, through Judge Daniel, to reiterate that the first 
eight Amendments were “ exclusively restrictions upon federal 
power, intended to prevent interference with the rights of the 
States, and their citizens . . . such indeed is the only rational 
and intelligible interpretation . . . since it is neither probable 
nor credible that the States should have anxiously insisted to 
ingraft upon the federal constitution restrictions upon their own 
authority.” And in 1857, in another masterly opinion by Judge 
Daniel, the Court again reasserted the point, stating that Mar- 
shall’s reasoning had been “so full, so unanswerable” that the 





7 Barron v. Baltimore, supra, note 4. 
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doctrine could not be shaken and must be “a guide to the 
future.” * 

Apparently, the Bar was not even then discouraged from at- 
tempting to overturn Marshall’s decision; for the point was again 
raised in a Pennsylvania case, in 1869, on which occasion, Chief 
Justice Chase said that it was “no longer subject of discussion.” 
It was raised again in 1876, when Chief Justice Waite said: “ It 
is now too late to question the correctness of this construction.” ° 
In spite of this emphatic language, counsel for defendants, 
whether by reason of ignorance, incorrigible optimism, or desire 
for delay, continued to urge (chiefly in murder and other criminal 
cases), that the Federal Bill of Rights applied to State legisla- 
tion. In at least twenty cases between 1877 and 1907, the Court 
was required to rule upon this point and to reaffirm Marshall’s 
decision of 1833, in opinions in which it asserted that the doc- 
trine had been “held over and over again,” “ elementary,” “ well 
established,” “ so frequently held, as not to warrant the citation 
of many authorities.” *° 

Parallel with this attempt to induce the Federal Courts to pass 
on questions of conflict of State legislation with the first eight 
Amendments to the Federal Constitution, attempts were made, 
as early as 1869, to attack State legislation dealing with indi- 
vidual rights, on the ground that such legislation violated the 
then-recent Fourteenth Amendment. It was contended that 
rights arising under State Constitutions and State laws were 





8 Fox v. Ohio, 5 How. (U. S.) 410, 434 (1847); Smith v. Maryland, 18 How. 
(U. S.) 71 (1855); Withers v. Buckley, 20 How. (U. S.) 84 (1857). Similar 
decisions were made by State Courts; see Livingston v. New York, 8 Wend. 
(N. VY.) 85, 100 (1831); Murphy v. People, 2 Cow. (N. Y.) 815 (1824); Colt 
v. Eves, 12 Conn. 243 (1837); Reed v. Rice, 2 J. J. Marsh. (Ky.) 44 (1829); 
Lincoln v. Smith, 27 Vt. 328 (1855). 

® Twitchell v. Pennsylvania, 7 Wall. (U. S.) 221, 325 (1868); United States 
v. Cruikshank, 92 U. S. 542, 552 (1875). See also Pervear v. Massachusetts, 
5 Wall. (U. S.) 475 (1867); Edwards v. Elliott, 20 Wall. (U. S.) 557 (1874). 

10 Pearson v. Yewdall, 95 U. S. 204 (1877); Capital City Dairy Co. v. Ohio, 
183 U. S. 238 (1902); Ohio v. Dollison, 194 U. S. 445 (1904); Jack v. Kansas, 
199 U. S. 372 (1905); Barrington v. Missouri, 205 U. S. 483 (1907). See also 
Spies v. Illinois, 123 U. S. 131 (1887); Im re Sawyer, 124 U. S. 200 (1888); 
Eilenbecker v. Plymouth County, 134 U. S. 31 (1890); Davis v. Texas, 139 U. S. 
651 (1891); McElvaine v. Brush, 142 U. S. 155 (1891); Thorington v. Mont- 
gomery, 147 U. S. 400 (1893); Miller v. Texas, 153 U. S. 535 (1894); Brown 
v. New Jersey, 175 U. S. 172 (1899). 
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“privileges and immunities of citizens of the United States,” 
which under Section 1 of the Fourteenth Amendment, the States 
were forbidden to abridge by any law. This was the contention 
that was denied by the Court in the famous Slaughter House 
Cases" in 1873, when Judge Miller, speaking for the majority 
of the Court, held that the Fourteenth Amendment did not apply 
to “ privileges and immunities ” derived from the States, or to the 
civil rights ‘‘ which belong to citizens of the States as such.” In 
opposition to this decision, however, Judges Field, Bradley, and 
Swayne (with whom Chief Justice Chase concurred) delivered 
very vigorous dissenting opinions, in which the ground was taken 
that “ the privileges and immunities designated are those which 
of right belong to the citizens of all free governments ” (as Judge 
Field said); or that they were all rights to life, liberty, property, 
and pursuit of happiness, all “ fundamental rights” (as Judges 
Bradley and Swayne said).’* In many later cases, Judges Field, 
Bradley, and Swayne continued to express their strong dissenting 
views as to the scope of the term “ privileges and immunities of 
citizens of the United States,” and in these views they were later 
joined by Judge Harlan. And while the Court itself continued 


unshaken in its adherence to Judge Miller’s decision, the strength 
of the minority opinions evidently encouraged the Bar of the 
country, on every possible occasion, to urge the Court to sustain 
its Federal jurisdiction. The Court was asked to hold that all 
kinds of civil rights, derived from the States alone, were entitled 





11 16 Wall. (U. S.) 36 (1873). 

12 See especially the explanation of their position by Judges Bradley and 
Field in their concurring opinions in Bartemeyer v. Iowa, 18 Wall. (U. S.) 129 
(1873). And see also concurring opinions of Judges Bradley and Field in But- 
chers’ Union etc. Co. v. Crescent City etc. Co., 111 U. S. 746 (1884); Judge 
Bradley stated that his view was that “ privileges and immunities of citizens of 
the United States” included all “those fundamental privileges and immunities 
which belong essentially to the citizens of every free government.” The defini- 
tion which Judge Field finally adopted was stated by him in O’Neil v. Vermont, 
144.U. S. 323 (1892), as follows: “ After much reflection I think the definition 
given at one time before this court by a distinguished advocate— Mr. John 
Randolph Tucker, of Virginia —is correct, that the privileges and immunities of 
citizens of the United States are such as have their recognition in or guaranty 
from the Constitution of the United States.” Spies v. Illinois, 123 U. S. 131, 150. 

Judge Woods, sitting in the Circuit Court in Alabama in 1871, had held that 
freedom of speech was a privilege and immunity of a citizen of the United States 
guaranteed by the Fourteenth Amendment. United States v. Hall, Fed. Cas. No. 
15, 282 (C. C. D. Ala., 1871). 
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to Federal protection under that Amendment, as being privileges 
and immunities of United States citizens, — the right of suffrage, 
the right of peaceful assembly, the right to bear arms, the right 
of freedom from unreasonable search and seizure, the right of 
impartial and speedy trial, the right against cruel and unusual 
punishment, the right against compulsory self-incrimination, the 
right to hold intoxicating liquors for personal use.** In each of 
these cases, and in many others between 1875 and 1925, the 
Court refused to construe the Fourteenth Amendment as provid- 
ing Federal protection to such rights.** 

Undiscouraged by the failure of these two lines of attack on 
the constitutionality of State legislation, the Bar attempted a 
third method of obtaining Federal protection for individual rights. 
In 1887, in the Chicago Anarchists Case, Spies v. Illinois,” 
Roger A. Pryor, John Randolph Tucker, and Benjamin R. 
Butler contended that, although it might be true that such ordi- 
nary civil rights as the right to pursue a trade uncontrolled by 
State legislation granting a monopoly (which was the right in- 
volved in the Slaughter House Cases) were not “privileges and 
immunities of citizens of the United States,” nevertheless, all 


those rights which were contained in the first Eight. Amendments 
must, of necessity, be such privileges and immunities, and must, 
as such, be protected against State legislation by the Fourteenth 
Amendment. This was a new point; but the Court declined to 
pass upon it, as it held that it was not set up in the record in the 
State Court.** In 1891, in a case involving the electrocution law 
of New York, McElvaine v. Brush," the Court rather summarily 





13 Minor v. Happersett, 21 Wall. (U. S.) 162 (1874); United States v. 
Cruikshank, 92 U. S. 542 (1875); Presser v. Illinois, 116 U. S. 252 (1886); 
Spies v. Illinois, 123 U. S. 131 (1887); In re Kemmler, 136 U. S. 436 (1890) ; 
Twining v. New Jersey, 211 U. S. 78 (1908); Crane v. Campbell, 245 U. S. 304 
(1917). See also Duncan v. Missouri, 152 U. S. 377 (1894). 

14 Prudential Ins. Co. v. Cheek, 259 U. S. 530, 539 (1922), per Pitney, J.: 
“ As this court more than once has pointed out, the privileges or immunities of 
citizens protected by the Fourteenth Amendment against abridgment by state 
laws are not those fundamental privileges and immunities inherent in state 
citizenship, but only those which owe their existence to the Federal Government, 
its national character, its constitution, or its laws.” 

15 323 U. S. 131 (1887). 

16 See William H. Dunbar, “ The Anarchists’ Case before the Supreme Court 
of the United States,” 1 Harv. L. Rev. 307. 

17 142 U. S. 155 (1891). 
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disposed of the contention that “so far as those Amendments 
secure the fundamental rights of the individual, they make them 
his privileges and immunities as a citizen of the United States,” 
by saying that a previous case had been decisive of this point. 
In 1900, however, in Maxwell v. Dow,"* the Court, through Judge 
Peckham, considered in detail the contention raised by counsel, 
and specifically held that neither the Fourth, Fifth, nor Sixth 
Amendment granted rights which were “ privileges and immuni- 
ties of citizens of the United States.” 1° 

This decision seemed to be a final block to all attempts to 
secure Federal protection to ordinary civil rights of the indi- 
vidual, through the Privileges and Immunities Clause of the 
Fourteenth Amendment. 

Meanwhile, however, skilful counsel had attempted to find 
another method of securing Federal protection to such rights, 
through another clause of the same Amendment —the Due 
Process Clause. The Bar began to contend that the words 
“liberty ” and “ property ” which the States were forbidden to 
deprive a person of, “‘ without due process of law,” might be con- 
strued so as to include within their scope all civil rights pertain- 
ing to the individual. The word “liberty ” seemed an especially 
convenient vehicle into which to pack all kinds of rights. 

In determining the meaning of the word “liberty,” it should 
be borne in mind that the Supreme Court has more than once 
said that the Due Process Clause in the Fourteenth Amendment 
has the same scope as the similar Clause in the Fifth Amend- 
ment.?° The Court has, moreover, stated that the Fourteenth 
Amendment “ conferred no new and additional rights, but only 





18 176 U. S. 581 (1900). 

19 See also Twining v. New Jersey, 211 U. S. 78 (1908), per Moody, J. 

20 Slaughter House Cases, 16 Wall. (U. S.) 36 (1873), per Miller, J.; French 
v. Barber Asphalt Paving Co., 181 U. S. 324, 329 (1901), per Shiras, J.; and 
Hibben v. Smith, ror U. S. 310, 325 (1903), per Peckham, J.: ‘‘ The Fourteenth 
Amendment, it has been held, legitimately operates to extend to the citizens and 
residents of the States the same protection against arbitrary state legislation, 
affecting life, liberty, and property, as is offered by the Fifth Amendment against 
similar legislation by Congress.” Cf., however, Holmes, J., in Carroll v. Green- 
wich Ins. Co., 199 U. S. 401 (1905), and Shiras, J., in Wight v. Davidson, 181 
U. S. 371 (1901), for qualifications of the general doctrine. And see, contra, 
E. Parmelee Prentice, “ Congress, and the Regulation of Corporations,” 19 Harv. 
L. Rev. 168, 179-188. 
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extended the protection of the Federal Constitution over rights 
of life, liberty, and property that previously existed under all 
state constitutions.” ** (Italics ours.) If, therefore, the mean- 
ing of the word “liberty ” in the Fifth Amendment adopted by 
Congress in 1789, and in the early State Constitution be ascer- 
tained, it should follow that that was the “liberty ” which the 
Fourteenth Amendment protected against State encroachment. 

The phrase, “ life, liberty or property without due process of 
law ” came to us from the English common law; and there seems 
to be little question that, under the common law, the word 
“liberty” meant simply “liberty of the person,” or, in other 
words, “the right to have one’s person free from physical re- 
straint.” It did not include all a person’s civil rights. It was 
not, in any way, the equivalent of “ privileges and immunities.” ” 
When the American States embodied Bills of Rights in their early 
Constitutions, from 1780 to 1787, substantially every State in- 
serted a provision that no person should be deprived of his life, 
liberty or property “ without due process of law,” or except “ by 
the law of the land.” There is no intimation in legal or historical 
documents of those days that this phrase in the Bills of Rights 
in those early State Constitutions meant anything more than it 
meant at common law—Zin other words, the “liberty,” so 
referred to, meant “freedom from physical restraint of the 
person.” 23 

It is unquestionable that when the First Congress adopted the 
Fifth Amendment and inserted the Due Process Clause, they 
took it directly from the then existing State Constitutions, and 
they took it with the meaning it then bore. And there is con- 
vincing evidence that “ liberty ” in the Fifth Amendment was not 
intended to include civil rights like the right of free speech. For 
those rights were expressly protected against violation by Con- 





‘21 Mobile & Ohio R. R. v. Tennessee, 153 U. S. 486, 506 (1894). 

22 See especially Charles G. Shattuck, “The True Meaning of the Term 
‘Liberty’ in those Clauses in the Federal and State Constitutions which Protect 
‘ Life, Liberty, and Property,’” 4 Harv. L. Rev. 365. 

23 See the Pennsylvania Habeas Corpus Act of Feb. 18, 1785, c. 621, which 
contained the following recital: “Whereas personal liberty is a principal blessing 
derived from free constitutions of government, and certain methods of proceeding 
should be prescribed so that all wrongful restraints thereof may be easily and 
speedily redressed.” 
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gress in the First Amendment, which provided that ‘“ Congress 
shall'‘make no laws . . . abridging the freedom of speech.” If 
“ liberty ” included the right of free speech, then the Due Process 
Clause of the Fifth Amendment must be construed as if it read: 
“No person shall be deprived of . . . freedom of speech... 
without due process of law.” It is hardly conceivable that the 
framers of that Amendment, having already provided in the First 
Amendment an absolute prohibition on Congress to take away 
certain rights, would in the Fifth Amendment, declare or imply 
that Congress might take away the same rights by due process of 
law. Equally unlikely is it, that the rights of life, liberty or 
property which might be taken by due process should include 
rights which prior provisions of the Amendments absolutely for- 
bade Congress or the Federal Government to take away under 
any circumstances. Hence, the word “liberty” clearly meaning, 
in 1789, only “ freedom from physical restraint of the person,” 
the question then arises: How was it construed by the Courts, 
between 1789 and 1868 (the date of the Fourteenth Amendment) ? 
As is well known, the Due Process Clause was considered by the 
United States Supreme Court, during those years, in only two 
cases, in neither of which was the word “ liberty ” defined.** In 
the State Courts, during the same years, there were a number 
of decisions construing this Clause in the State Constitutions; 
but most of the decisions were concerned with interpreting the 
words “due process,” and more especially with the question 
whether the methods of enforcement of the statute involved con- 
stituted “due process.” Gradually, however, a class of cases 
arose in which the Court was forced to consider the phrases, 
“due process ” and “law of the land,” mot as restrictions upon 
the power of the Legislature in the enactment of procedure 
merely, but from their character as restrictions upon the power 
of legislation in general.” And, in connection with this class of 
statutes involving substantive law rather than procedure, the 
State Courts found themselves obliged to construe the meaning 
of the words “ deprive,” “ property,” and “ liberty,” as well as 

24 Bank of Columbia v. Okely, 4 Wheat. (U. S.) 235, 244 (1819), per John- 
son, J.; Murray v. Hoboken Land & Improvement Co., 18 How. (U. S.) 272 
(1855), per Curtis, J. 


25 Edward S. Corwin, “ The Doctrine of Due Process of Law before the Civil 
War,” 24 Harv. L. Rev. 366. 
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the meaning of the “due process” by which the Legislature 
might affect property and liberty. 

In the first place, it should be noted that there were some 
State Courts which regarded the Due Process Clause as having 
no relation whatever to legislation on substantive matters, and as 
applicable only to procedure in criminal cases. They pointed 
out that in all the Bills of Rights, the Due Process Clause was 
combined solely with clauses relating to criminal prosecutions.” 
Chief Justice Ames said in Rhode Island: “ We are pressed by 
this inference from it, that the constitution . . . must certainly 
have designed to inhibit the legislature from regulating the vendi- 
bility of property in the state, by prohibiting its sale in certain 
modes and for certain purposes, deemed to be injurious to the 
health, morals, and general well-being of the community. .. . 
This article . . . admits of no such vague and general applica- 
tion. With us, it is the constitutional shield of one accused of 
crime against the sovereign many who are prosecuting him, and 
not a sword to cut down the power of the many, legislatively ex- 
pressed, to declare what shall constitute a crime, when in future 
done by any or all.” It could not, he said, “be set up in avoid- 
ance of every act of the legislature calculated consequentially to 
impair the value of property.” 

Even in those State Courts which extended the Due Process 
Clause to legislation on substantive matters, the words “ prop- 
erty ” and “ liberty ” were given a restricted scope. Most of the 
cases involved rights of property; and with reference to property, 
the Courts laid the chief stress on determining how far a State 
Legislature could go without being held to “ deprive ” a person of 
his property. Many State laws were upheld on the ground that 
they did not so “ deprive,” being merely a valid exercise of the 
State’s police power or power to impose reasonable restraints for 
the public health and welfare.*” Thus, laws were upheld regu- 





26 State v. Keeran, 5 R. I. 407, 505-507 (1858). Chief Justice Ames com- 
plained about the number of cases then in the Courts raising constitutional ques- 
tion: “There is hardly any act of ordinary legislation, passed to meet the new 
and constantly changing emergencies of society, that is not made to raise a 
plentiful crop of constitutional questions; so that a class of questions of the 
gravest and most important character have been thus brought into jest and ridi- 
cule.” See also Lincoln v. Smith, 27 Vt. 328, 341 (1855). 

27 These laws, as stated by Judge Storrs, in 1856, in State v. Wheeler, 25 
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lating sale of anthracite coal by weight; the weight and price of 
bread; prohibiting open restaurants after ten P.M.; playing music, 
and entry of females, in saloons after midnight; forbidding store- 
keeping on Sunday; licensing lawyers; licensing bowling alleys, 
and similar legislation.”* 

The chief class of cases in which the application of the Due 
Process Clause to rights of property was considered, were those 
involving liquor legislation. Between 1840 and 1860, statutes 
of Massachusetts, New Hampshire, Connecticut, Vermont, Rhode 
Island, and Michigan, and other States, were held constitutignal 
as not depriving a person of property without due process of 
law;*° and only one Court—the Court of Appeals of New 
York — held a State liquor law invalid under the Due Process 
Clause.*° In New York also, there was one case in which a 
statute fixing the amount which a person drafted in the war might 
pay for a substitute was held invalid, as depriving him of prop- 
erty without due process.** 

The term “ liberty ” in the Due Process Clause was construed 
by the State Courts in very few cases. Practically in only one 
case prior to the Fourteenth Amendment is there any trace of a 
decision that “liberty ” meant anything more than freedom from 
physical restraint; and the Supreme Court of Vermont, in 1855, 
expressed what was undoubtedly the conception of the meaning 
of that word held by Courts and lawyers prior to 1868: “ The 





Conn. 290, 2098, were “ based on the power possessed by every sovereign state, 
to provide by law, as it shall deem fit, for the health, morals, peace and general 
welfare of the state.” And as said by Judge Baldwin, in Ex parte Andrews, 18 
Cal. 678, 682 (1861): “ Unquestionably, under our system, the Legislature has 
power to repress whatever is hurtful to the general good. This is a great pur- 
pose and end of all government. It is just as true that in our theory the Legisla- 
ture must generally be the exclusive judge of what is or is not hurtful.” 

28 Stokes v. New York, 14 Wend. (N. Y.) 87 (1835); Mobile v. Yuille, 
3 Ala. 137 (1841); State v. Freeman, 38 N. H. 426 (1859); Ex parte Smith, 38 
Cal. 702 (1869); Ex parte Andrews, 18 Cal. 678 (1861); Cousins v. State, 50 
Ala. 113 (1873); State v. Noyes, 30 N. H. 279 (1855). 

29 Commonwealth v. Blackington, 24 Pick. (Mass.) 352 (1837); Fisher v. 
McGirr, 1 Gray (Mass.) 1 (1854); Commonwealth v. Clapp, 5 Gray (Mass.) 
07 (1855); State v. Clark, 28 N. H. 176 (1854); State v. Wheeler, 25 Conn. 290 
(1856) ; Lincoln v. Smith, 27 Vt. 328 (1855) ; State v. Keeran, 5 R. I. 492 (1858) ; 
State v. Paul, 5 R. I. 185 (1858); People v. Gallagher, 4 Mich. 244 (1856). 

30 Wynehamer v. People, 13 N. Y. 378 (1856). 

81 Powers v. Shepard, 45 Barb. (N. Y.) 524 (1865). 





444 HARVARD LAW REVIEW 


liberty, spoken of in our bill of rights, is the liberty of the person 
of every subject.” ** Statutes involving restraints of the person 
were upheld as not depriving a person of his liberty without due 
process of law as follows: a statute providing for committal to 
an almshouse for abandonment of a minor child; a statute pro- 
viding for enforced guardianship of habitual drunkards; com- 
pulsory military enrollment; a poorhouse law.** In a case in 
Pennsylvania, the Federal Conscription Act of March 3, 1863, 
was held invalid as depriving a person of his liberty without due 
process of law.** | 

In only one case does the term “liberty ” seem to have been 
given a wider scope, prior to 1868. Judge Perkins of the Indiana 
Supreme Court, in a habeas corpus proceeding involving a liquor 
statute, held, in 1855, that the State prohibition law was invalid 
as an invasion of liberty, saying: *° 


“We lay down this proposition, then, as applicable to the present 
case; that the right of liberty and pursuing happiness secured by the 
constitution, embraces the right, in each compos mentis individual, of 
selecting what he will eat and drink, in short, his beverages, so far as 
he may be capable of producing them, or they may be within his reach, 
and that the legislature cannot take away that right by direct enact- 
ment. If the constitution does not secure this right to the people, it 
secures nothing of value. ... If the people are . . . incompetent to 
determine anything in relation to their living, and should be placed at 





32 Lincoln v. Smith, 27 Vt. 328, 361 (1855). 

83 McCarthy v. Hinman, 35 Conn. 538 (1869); Devin v. Scott, 34 Ind. 67 
(1870); Parker v. Kaughman, 34 Ga. 136 (1865); Nott’s Case, 11 Me. 208 
(1834). 

$4 Kneedler v. Land, 45 Pa. St. 238 (1863). 

85 Herman v. State, 8 Ind. 545, 558-563 (1855); reasserted in Beebe v. State, 
6 Ind. sor (1855). 

In Lunt’s Case, 6 Me. 413 (1830), the Court remarked incidentally that 
the liquor license law there involved was not “an unreasonable restraint upon 
the liberty of the citizen.” 

In 1869, after the Fourteenth Amendment, the Supreme Court of California 
said, as to an ordinance prohibiting music and entrance of females into saloons 
after midnight, that “in a certain sense it may be said that the ordinance inter- 
feres with the enjoyment of life and liberty,” but it continued: “This provision 
of the Constitution is not to be understood as putting life or liberty entirely 
beyond the reach of the Government, if, from misconduct, the general welfare of 
the community demands its sacrifice or restraint.” Ex parte Smith, 38 Cal. 
702 (1869). 
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once in a state of pupilage to a set of government sumptuary officers; 
eulogies upon the dignity of human nature should cease; and the doc- 
trine of the competency of the people for self-government be declared 
a deluding rhetorical flourish.... This law... is based on the 
principle that a man shall not use at all for enjoyment what his neigh- 
bor may abuse, a doctrine that would, if enforced by law in general 
practice, annihilate society, make eunuchs of all men, or drive them 
into the cells of the monks, and bring the human race to an end, or 
continue it under the direction of licensed county agents. 

“Such, however, is not the principle upon which the Almighty 
governs the world.” 


Such had been the decisions of the State Courts as to due 
process at the time when the Fourteenth Amendment was ratified, 
in 1868; and, as before noted, the Supreme Court of the United 
States has expressly stated that the Amendment “ conferred no 
new and additional rights, but only extended the protection of 
the Federal Constitution over rights of life, liberty, and property 
that previously existed under all state constitutions.” ** 

For nearly twenty years after 1868, the United States Supreme 
Court found no occasion to define the term “ liberty.” In fact, for 
a number of years, the cases presented for the Court’s attention, 
so far as the Due Process Clause was involved, involved only the 
determination whether the procedural provisions of the various 
State statutes concerned did or did not constitute “ due process.” 
But in one instance, — in the Slaughter House Cases, in 1873 — 
the meaning of “liberty ” under the Fourteenth Amendment was 
presented for consideration, when the plaintiffs challenged the 
Louisiana butcher monopoly statute, there involved, as depriving 
them of liberty and property without due process of law, by its 
substantive provisions and not by reason of any procedural pro- 
visions. Judge Miller, speaking for the Court, did not even 
notice the contention that the statute involved deprived a person 
of his “liberty ”; and as to “ property ” he said: “‘ The argument 
has not been pressed in these cases that the defendant’s charter 
deprives the plaintiffs of their property without due process of 
law. ... Weare not without judicial interpretation . . . both 
State and National, of the meaning of this clause. And it is 
sufficient to say that under no construction of that provision that 





36 Mobile & Ohio R. R. v. Tennessee, 153 U. S. 486, 506 (1894). 
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we have ever seen, . . . can the restraint imposed by the State 
of Louisiana upon the exercise of their trade by the butchers of 
New Orleans be held to be a deprivation of property within the 
meaning of that provision.” *’ Two of the dissenting Judges in 
the Slaughter House Cases, however, in their zeal to overthrow 
the State law, held that it violated not only the Privileges and 
Immunities Clause of the Fourteenth Amendment, but also the 
Due Process Clause; and they attempted a definition of 
“liberty.” “In my view,” said Judge Bradley, “a law which 
prohibits a large class of citizens from adopting a lawful employ- 
ment, or from following a lawful employment previously adopted, 
does deprive them of liberty as well as property, without due 
process of law. Their right of choice is a portion of their liberty; 
their occupation is their property.” ** He thus expanded the 
definition of “ liberty,” by adding to mere freedom of restraint 
of the person, freedom of choice of an occupation. Judge Swayne 
defined “liberty ” as “ freedom from all restraints but such as 
are justly imposed by him;” and this definition has been charac- 
terized by William D. Guthrie as “ terse and emphatic,” although 
it seems to be a complete reasoning in a circle, the whole ques- 
tion to be decided being: What restraints are “ justly imposed 
by law ’’? *° 

Eleven years later, in 1884, the validity of the Louisiana 
slaughter house monopoly again arose, in Butchers’ Union, etc. 
Co. v. Crescent City, etc. Co.; *° and it was again upheld, this time 
on the ground that it did not impair the obligation of contract. 





37 16 Wall. (U. S.) at 8o. 

38 At p. 122. 

89 GuTHRIE, THE FouRTEENTH ARTICLE OF AMENDMENT TO THE CONSTITUTION, 
1ogn 1. For adverse comments on Mr. Guthrie’s doctrine that “liberty” is 
equivalent to “freedom in the pursuit of happiness” and includes all a person’s 
civil privileges and immunities, see review in 12 Harv. L. Rev. 4309. 

Three years later, in United States v. Cruikshank, 92 U. S. 542, 554 (1875), 
the Court, through Chief Justice Waite, said that the Due Process Clause of the 
Fourteenth Amendment “simply furnishes an additional guaranty against any 
encroachment by the States upon the fundamental rights which belong to every 
citizen as a member of society.” But this did not add anything by way of 
definition ; for the whole question remained for decision: “ What are those funda- 
mental rights? ” 

Chief Justice Waite’s statement was repeated by Chief Justice Fuller in In re 
Kemmler, 136 U. S. 436, 448 (1890). 

40 rrr U.S. 746 (1884). 
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Judges Bradley and Field concurred, but they reiterated their 
dissenting views expressed in the previous Slaughter House Cases 
(and gained adherents in the new Judges, Harlan and Woods), 
as to the wide scope of the privileges and immunities protected 
by the Fourteenth Amendment; and they now took the occasion 
to expand their definition of “liberty.” Judge Bradley said: 


“ But if it does not abridge the privileges and immunities of a citizen 
of the United States to prohibit him from pursuing his chosen calling, 
and giving to others the exclusive right of pursuing it, —it certainly 
does deprive him (to a certain extent) of his liberty; for it takes from 
him the freedom of adopting and following the pursuit which he pre- 
fers; which, as already intimated, is a material part of the liberty of 
the citizen. ... The right to follow any of the common occupations 
of life is an inalienable right; it was formulated as such under the 
phrase ‘ pursuit of happiness’ in the Declaration of Independence. . . . 
This right is a large ingredient in the civil liberty of the citizens.” ** 


And Judge Field agreed again, and spoke of the inalienable right 
of men to “pursue their happiness, by which is meant the right 
to pursue any lawful business or vocation, in any manner not 


inconsistent with the equal rights of others, which may increase 
their prosperity or develop their faculties, so as to give them their 
highest enjoyment.” *” 

Thus one and the same right, viz., “ the right to pursue any 
lawful business,” was termed by these Judges both a “ privilege 
and immunity ” of a United States citizen, which under the Four- 
teenth Amendment, a State was forbidden to abridge at all under 
any circumstances, and a “ liberty ” which a State was only for- 
bidden not to deprive a person of, without due process of law. 

Four years later, in 1888, Judge Harlan in Powell v. Pennsyl- 
vania,** a case involving the constitutionality of the Pennsylvania 
oleomargarine statute, held that the law was a legitimate exercise 
of the police power of the State. He then recited the defendant’s 
contention that “ enjoyment, upon terms of equality with all 
others in similar circumstances, of the privilege of pursuing an 
ordinary calling or trade, and of acquiring, holding and selling 
property is an essential part of his rights of liberty and property, 
as guaranteed by the Fourteenth Amendment,” and, said Judge 





41 At pp. 765, 762. 42 At p. 757. 43 127 U.S. 678 (1888). 
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Harlan: “The Court assents to this general proposition as em- 
bodying a sound principle of constitutional law.” This state- 
ment was a pure dictum. Judge Field, dissenting, stated that the 
Due Process Clause “ has always been supposed to secure every 
person the essential conditions for the pursuit of happiness and 
is therefore not to be construed in a narrow or restricted sense.” 
He then proceeded to cite, at length, the two New York cases 
(In re Jacobs,** in 1885, involving a statute forbidding cigar- 
making in tenement houses, and People v. Marx,** involving an 
oleomargarine statute) for a broad definition of the term “ lib- 
erty,” which, he said, “‘ meant something more than freedom from 
physical restraint or imprisonment. It means freedom not 
merely to go wherever one may choose, but to do such acts as he 
may judge for his best interests, not inconsistent with the equal 
rights of others; that is, to follow such pursuits as may be best 
adapted to his faculties, and which will give him the highest en- 
joyment.” Judge Field failed to notice, however, that these New 
York decisions were based largely on Judge Bradley’s individual 
opinion in the Butchers’ Co. case.** 

It was not until 1897, that the Supreme Court of the United 
States adopted specifically these dissenting opinions of Judges 
Bradley and Field, as the opinion of the Court with reference to 
the meaning of the word “liberty.” In Allgeyer v. Louisiana,*' 
Judge Peckham stated that: “The liberty mentioned in that 
Amendment means, not only the right of the citizen to be free 
from the mere physical restraint of his person, as by incarcera- 
tion, but the term is deemed to embrace the right of the citizen 
to be free in the enjoyment of all his faculties; to be free to use 
them in all lawful ways; to live and work where he will; to earn 
his livelihood by any lawful calling; to pursue any livelihood or 
avocation, and for that purpose to enter into all contracts which 
may be proper, necessary and essential to his carrying out to a 
successful conclusion the purposes above mentioned.” After 
citing Judge Bradley’s individual opinion in the Butchers’ Co. 





44 98 N. Y. 98 (1885). 

#5 99 N. Y. 377, 2 N. E. 29 (1885). 

#6 The decision in In re Jacobs was also based on a previous New York 
case, Bertholf v. O’Reilly, 74 N. Y. 509 (1878), in which the Court had said the 
right to liberty includes “the right to exercise his faculties and to follow a’lawful 
avocation for the support of life.” 47 165 U. S. 578 (1897). 
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case (together with Judge Harlan’s dictum in.the Powell case), 
Judge Peckham said: “ The foregoing extracts have been made 
for the purpose of showing that general definitions have been 
given in regard to the meaning of the word ‘ liberty ’ as used in the 
Amendment.” Judge Peckham spoke of Judge Bradley’s “ con- 
curring opinion” in the Butchers’ Co. case, but failed to note 
that Bradley concurred only in the result of the decision, and 
that his views were at swords’ points with those of the majority 
of the Court. Judge Peckham then continued: “In the privi- 
lege of pursuing an ordinary calling or trade and of acquiring, 
holding and selling property must be embraced the right to make 
all proper contracts in relation thereto;” and he proceeded to 
hold the Louisiana statute involved, violative of the Due Process 
Clause of the Fourteenth Amendment as an infringement of the 
citizen’s liberty of contract. It has been pointed out that the 
bulk of the language used by Judge Peckham, in defining “ lib- 
erty,” was copied almost verbatim from the opinion of the New 
York Court of Appeals in In re Jacobs, twelve years before; and 
that In re Jacobs itself was in turn based chiefly on Judge Brad- 
ley’s so-called “ concurring,” but in reality “ dissenting,” opinion 
in the Butchers’ Co. case.“* Whatever may be pedigree of the 
Aligeyer case definition, it is clear that the Court had departed 
from the original definition of “liberty ” which prevailed in 
1789, and which had been the definition adopted by the State 
Courts prior to 1868. Moreover, it was an unnecessary exten- 
sion of the word “liberty ”; for the right to make all proper con- 
tracts might well have been held to be included within the limits 
of the term “ property,” as indeed it has been held in many later 
cases. 

Even in this Allgeyer case, however, the Court was still far 
from holding that “ liberty’? embraced liberty of speech and all 
the rights contained in the first eight Amendments to the Federal 
Constitution. Three years went by before the Court again at- 





#8 See Robert P. Reeder, “‘ The Due Process Clause and ‘The Substance of 
Individual Rights,’” 58 U. or Pa. L. Rev. 191. See also Charles M. Hough, “ Due 
Process of Law Today,” 32 Harv. L. Rev. 218; Francis W. Bird, “The Evolution 
of Due Process of Law,” 13 Cor. L. Rev. 37. 

It is to be noted that In re Jacobs was decided in New York in 1885, and 
Judge Peckham himself became a member of the New York Court of Appeals 
in 1887. 
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tempted to define “ liberty”; but in 1900, in Williams v. Fears,“ 
through Chief Justice Fuller, it said: ‘‘ Undoubtedly, the right of 
locomotion, the right to remove from one place to another, ac- 
cording to inclination is an attribute of personal liberty.” This, 
however, did not add anything; because freedom of locomotion 
may well be treated as a part of freedom of restraint of the 
person. In the same year, in Taylor v. Beckham,” the case 
which involved the Kentucky gubernatorial election, Judge Har- 
lan, in a dissenting opinion, held that the right to hold office was 
included in the term “liberty ”; and he gave the following ex- 
traordinarily broad definition, which was not warranted by any- 
thing theretofore held by the Court: “ In my judgment, the words 
‘life, liberty or property’ in the Fourteenth Amendment should 
be interpreted as embracing every right that may be brought 
within judicial cognizance.” Such a definition would have in- 
cluded within the rights secured by the Fourteenth Amendment, 
every single right guaranteed by any Bill of Rights of the Federal 
or of any State Government. 

In 1902, in Booth v. Illinois,"* the Court, through Judge Harlan, 
said that the declarations in the Allgeyer case “ state in condensed 
form principles which had been announced in previous cases, and 
which may be regarded as expressing the deliberate judgment of 
this Court.” Such a statement was erroneous; for the principles 
of the Allgeyer case had not been announced by the Court in 
previous cases, but only by dissenting Judges and by Judge 
Harlan himself in a dictum.” 

In 1905, in Jacobson v. Massachusetts, a case involving a 
State compulsory vaccination law, the Court had before it a 





49 179 U. S. 270 (1900). 5° 178 U. S. 548 (1900). 54 184 U. S. 425 (1902). 

52 In this Booth case, the Court proceeded to dilute very considerably the 
Allgeyer case doctrine by continuing (at p. 428): “When it is said that the 
liberty of the citizen includes freedom to use his faculties ‘in all lawful ways,’ 
and to earn his living by any ‘lawful calling, the inquiry remains whether the 
particular calling or the particular way brought in question in a given case is 
lawful, that is, consistent with such rules of action as have been rightfully pre- 
scribed, by the State.” This simply amounted to saying that a man is free to 
pursue a lawful calling, provided the calling is lawful under a law which is 
lawful — a solemn piece of tautology. In other words, no man could tell whether 
his calling was lawful until after the Court should have decided whether the 
statute affecting it was in itself lawful and “ rightfully prescribed” rules of 
action as to it. 53 197 U. S. 11 (1905). 
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statute involving “liberty ” in its original sense of restraint of 
the person. It was claimed by the defendant that the law was 
“hostile to the inherent right of every free man to care for his 
own body and health in such way as to him seems best.”” The 
Court, through Judge Harlan, held that the “ liberty ” secured by 
the Constitution “ does not impart an absolute right in each per- 
son to be, at all times and in all circumstances, wholly freed from 
restraint. There are manifold restraints to-which every person 
is necessarily subject for the common good. . . . It is not true, 
therefore, that the power of the public to guard itself against 
inimical danger depends in every case involving the control of 
one’s body upon his willingness to submit to reasonable regula- 
tions established by the constituted authorities under the sanc- 
tion of the State, for the purpose of protecting the public collec- 
tively against such danger.” 

In 1908, in Berea College v. Kentucky,“ Judge Harlan, in a 
dissenting opinion, again gave an impetus to an extremely broad 
definition of “ liberty,” saying: 


“The capacity to impart instruction to others is given by the Al- 
mighty for beneficent purposes and its use may not be forbidden 
or interfered with by Government —certainly not, unless such in- 
struction is, in its nature, harmful to the public morals or imperils the 
public safety. The right to impart instruction, harmless in itself or 
beneficial to those who receive it, is a substantial right of property — 
especially, where services are rendered for compensation. But even if 
such right be not strictly a property right, it is, beyond question, part 
of one’s liberty as guaranteed against hostile state action by the Con- 
stitution of the United States. ... If pupils, of whatever race — 
certainly if they be citizens — choose with the consent of their parents 
or voluntarily to sit together in a private institution of learning while 
receiving instruction which is not in its nature harmful or dangerous 
to the public, no government, whether Federal or state, can legally 
forbid their coming together, or being together temporarily, for such 
an innocent purpose. ... The right to enjoy one’s religious belief, 
unmolested by any human power, is no more sacred nor more fully or 
distinctly recognized than is the right to impart and receive instruction 
not harmful to the public. The denial of either right would be an 
infringement of’ the liberty inherent in the freedom secured by the 
fundamental law.” *® 





54 211 U. S. 45 (1908). 55 At p. 67. 
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In Twining v. New Jersey,*® in 1908, the Court, through Judge 
Moody, after reaffirming its settled doctrines that the provisions 
of the Ten Amendments were not rights of citizens of the United 
States which the Fourteenth Amendment protected against vio- 
lation by the States, proceeded to say that: 


“Tt is possible that some of the personal rights safeguarded by the 
first eight Amendments against National action may also be safe- 
guarded against state action, because a denial of them would be a 
denial of due process of law. - If this is so, it is not because those rights 
are enumerated in the first eight Amendments, but because they are of 
such a nature that they aré included in the conception of due process 
of law.” °” 


The Court then proceeded to hold that a law removing pro- 
visions against a compulsory self-incrimination might be “ due 
process.” The Court, however, did not consider the question 
whether the substantive right not to be compelled to incriminate 
oneself was not, itself, one of the fundamental rights comprised 
in the term “ liberty,” under the Fourteenth Amendment, and in 
consequence not to be taken away by a State “without due 
process.” Judge Harlan, dissenting, held that the right against 
self-incrimination was clearly a privilege and immunity of a 
citizen of the United States, and also that it was “a part of the 
liberty guaranteed by the Fourteenth Amendment against hostile 
State action.” 

In 1911, nC., B.& Q. R. R. v. McGuire,” the Court, through 
Judge Hughes, emphasized the fact that that portion of “ liberty ” 
which consisted in the right of contract was, like the “liberty ” 
to be free from physical restraint, equally subject to restriction 
by the State, under the police power. ‘“ Freedom of contract is 
a qualified, and not an absolute right. . . . Liberty implies the 
absence of arbitrary restraint, not immunity from reasonable 
regulations and prohibitions imposed in the interests of the com- 
munity.” °° 





56 211 U. S. 78 (1908). 

57 At p. 90. 

58 219 U. S. 549 (1911). 

59 And see McLean v. Arkansas, 211 U. S. 539 (1909); and Middleton v. 
Texas Power & Light Co., 249 U. S. 152, 163 (1919), in which it was held, 
through Judge Pitney: ‘‘ What plaintiff has lost, therefore, is only a part of his 
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In 1915, in Coppage v. Kansas,°° the Court said, through Judge 
Pitney: “ Included in the right of personal liberty and the right 
of private property — partaking of the nature of each — is the 
right to make contracts for the acquisition of property... . If 
this right be struck down or arbitrarily interfered with, there is a 
substantial impairment of liberty in the long-established consti- 
tutional sense.’”’ (Italics ours.) And in Truax v. Raich,” the 
Court said, through Judge Hughes: “ J¢ requires no argument to 
show that the right to work for a living in the common occupation 
of the community is of the essence of the personal freedom and 
opportunity that it was the purpose of the [Fourteenth] Amend- 
ment to secure.” (Italics ours.) Thus, by the year 1915, a defi- 
nition of “ liberty ” which was first promulgated by the Court in 
the year 1897, had become its “ long-established constitutional 
sense ” which “ requires no argument.” ° 

In 1916, in Butler v. Perry, the Court said, through Judge 
McReynolds, that: “That [Fourteenth] Amendment was in 
tended to preserve and protect fundamental rights long recog- 
nized under the common law system.” (Italics ours.) It is diffi- 
cult to see how this expression can be reconciled with its modern 
definition of “liberty”; for it is clear that “liberty,” as now 
defined, was never a “ fundamental right long recognized under 
the common law system.” 

Thus far, however, while the Court had indulged in these 
general statements about “ fundamental rights ” guaranteed by 





liberty to make such a contract as he pleased with a particular employer and 
to pursue his employment under the rules of law that previously had obtained 
fixing responsibility upon the employer for any personal injuries the plaintiff 
might sustain through the negligence of the employer or his agents. But, as has 
been held so often, the liberty of the citizen does not include among its incidents 
any vested right to have the rules of law remain unchanged.” 

60 236 U. S. 1 (10915). 

61 239 U.S. 33 (1915). 

62 See also Smith v. Texas, 233 U. S. 630 (1914). 

83 240 U. S. 328 (1916). 

64 See Crane v. Campbell, 245 U. S. 304 (1917), in which the Court, through 
Judge McReynolds, stated, in upholding an Idaho statute penalizing possession 
of liquor, that “the right to hold intoxicating liquors for personal use is not 
one of the fundamental rights of a citizen of the United States which no State 
may abridge.” 

In Nicchia v. New York, 254 U. S. 228 (1920), a New York dog license 
statute was held valid, through Judge McReynolds, on the ground that it did 
not “deprive dog owners of liberty without due process of law.” 
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the Fourteenth Amendment, it had actually only recognized a 
few rights as comprised in the term “liberty,” in addition to 
freedom from restraint of the person, namely, the following: 
right of freedom to choose one’s occupation, freedom of locomo- 
tion from State to State, freedom of contract, and freedom to 
labor.” 

In 1923, in Meyer v. Nebraska, the Court decided that the 
Nebraska statute forbidding the teaching in school of any lan- 
guage other than English was unconstitutional, and, through 
Judge McReynolds, it said: 


“While this Court has not attempted to define with exactness the 
liberty thus guaranteed, the term has received much consideration and 
some of the included things have been definitely stated. Without 
doubt, it denotes not merely freedom from bodily restraint but also the 
right of the individual to contract, to engage in any of the common 
occupations of life, to acquire useful knowledge, to marry, establish a 
home and bring up children, to worship God according to the dictates 
of his own conscience, and generally to enjoy those privileges long 
recognized at common law as essential to the orderly pursuit of happi- 
ness by free men.” ° 


But Judge McReynolds went on to hold that: “ Plaintiff in 
error taught this language in school as part of his occupation. 
His right thus to teach and the right of parents to engage him so 
to instruct their children, we think, are within the liberty of the 
Amendment.” * The actual decision of the case, therefore, 
apart from the incidental definition of “ liberty,” went no farther 
than previous decisions upholding the right of a man to engage 
in a lawful occupation, without arbitrary or unreasonable re- 
straint by the State. 

On June 1, 1925, however, the Court gave a broad interpreta- 
tion to the meaning of “liberty” in the Due Process Clause. 





65 See Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 540 
(1923), in which Chief Justice Taft said: “It will be impossible to reconcile 
such result with the freedom of contract and of labor secured by the Fourteenth 
Amendment.” 

66 262 U. S. 390 (1923). 

87 At p. 390. 

88 The Court might well have decided all these cases on the ground that they 
involved “ property” rather than “liberty.” Freedom to choose an occupation, 
to contract, and to labor are, in law, rights of property. “Every man has a 
Property in his own Person,” wrote John Locke in his TREATISE ON GOVERNMENT, 
in 1689. 
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For in Pierce v. Society of the Sisters of the Holy Names of Jesus 
and Mary, involving the Oregon Private-School Law, it said, 
again through Judge McReynolds: 


“ We think it entirely plain that the Act of 1922 unreasonably inter- 
feres with the liberty of parents and guardians to direct the upbringing 
and education of children under their control... . The fundamental 
theory of liberty upon which al] governments in this Union repose ex- 
cludes any general power of the state to standardize its children by 
forcing them to accept instructions from public teachers only.” 7° 


Thus, it was held that the word “ liberty ” included the right 
of parents to direct the upbringing of their children. But as no 
parent was involved as a party to the case, and as the only parties 
were corporations, and as the Court had previously held that a 
corporation could not claim protection for “liberty ” under the 
Fourteenth Amendment, the Court proceeded to decide the case 
on the ground that property of the corporations was threatened 
with restraint and interference “ without due process of law.” 

It was only a weék after this Oregon School Law Case that the 
Court decided the Gitlow case and again extended the definition 
of “ liberty ” by making it include the right of freedom of speech. 
That this was clearly a new enlargement of “ liberty ” by purely 
judicial decision is to be seen from a brief recital of previous 
attempts to get the Court to decide the point. In 1907, in 
Patterson v. Colorado,” a judgment of a State Court holding for 
contempt a newspaper editor on account of publication of articles 
and cartoons alleged to reflect on the motives and conduct of the 
State Supreme Court was attacked as a violation of the Due 
Process Clause of the Federal Constitution, the claim being that 
the judgment infringed the right of free speech. The Court dis- 
missed the writ of error, and Judge Holmes in his opinion said: 


“We leave undecided the question whether there is to be found in 
the Fourteenth Amendment a prohibition similar to that in the First. 
But even if we were to assume that freedom of speech and freedom of 
the press were protected from abridgment on the part not only of the 
United States but also of the States, still we should be far from the 
conclusion that the plaintiff in error would have us reach.” 





69 268 U.S. 510 (1925). 71 205 U. S. 454 (1907). 
70 At p. 534. 72 At p. 462. 
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Judge Harlan, dissenting, stated, however, in adherence to 
similar views long held by him, that “the First Amendment, 
although in form prohibitory is to be regarded as having a reflex 
character and as affirmatively recognizing freedom of speech and 
freedom of the press as rights belonging to citizens of the United 
States, that is, those rights as to be deemed attributes of national 
citizenship of the United States.” He reiterated the doctrine 
which had been absolutely settled to the contrary, seven years 
before, in Maxwell v. Dow,” that rights granted by the First 
Amendment were privileges and immunities of citizens of the 
United States which the Fourteenth Amendment guaranteed 
against infringement by the States. But Judge Harlan took also 
a step in advance over any previous decision and opinion of the 
Court or of any of its Judges; for he continued: 


“I go further and hold that the privileges of free speech and of a 
free press, belonging to every citizen of the United States constitute 
essential parts of every man’s liberty, and are protected against viola- 
tion by that clause of the Fourteenth Amendment forbidding a State 
to deprive any person of his liberty without due process of law. It is, 
I think, impossible to conceive of liberty, as secured by the Consti- 
tution against hostile action, whether by the Nation or by the States, 
which does not embrace the right to enjoy free speech and the right 
to have a free press.” ™* 


Thirteen years passed before anyone attempted to assert that 
“liberty ” included freedom of speech. But in 1920, in Gilbert 
v. Minnesota,” the statute of Minnesota penalizing interference 
with a discouragement of enlistment in the military or naval 
service of the United States was attacked as obnoxious to “ the 
inherent right of free speech.” Judge McKenna, in his opinion, 
passed over the question as to whether the State statute could be 
attacked on this ground, saying: 


“ But without so deciding or considering the freedom asserted as 
guaranteed or secured either by the Constitution of the United States 
or by the constitution of the State, we pass immediately to the conten- 
tion and for the purposes of this case may concede it, that is, concede 
that the asserted freedom is natural and inherent, but it is not absolute, 
it is subject to restriction and limitation.” 7 





73 176 U. S. 581 (1900). 7 254 U.S. 325 (1920). 
74 205 U.S. at 464. 76 At p. 332. 
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He then proceeded to hold that the State statute was a lawful 
limitation. Judge Brandeis, dissenting, held that the right in 
question was one of the privileges and immunities of a citizen of 
the United States and therefore guaranteed, by the Fourteenth 
Amendment, against State action, but he continued: 


“ As the Minnesota statute is in my opinion invalid because it inter- 
feres with federal functions and with the right of a citizen of the 
United States to discuss them, I see no occasion ‘to consider whether 
it violates also the Fourteenth Amendment. But I have difficulty in 
believing that the liberty guaranteed by the Constitution, which has 
been held to protect against state denial the right of an employer to 
discriminate against a workman because he is a member of a trade 
union, Coppage v. Kansas, 236 U. S. 1, the right of a business man to 
conduct a private employment agency, Adams v. Tanner, 244 U. S. 590, 
or to contract outside the State for insurance of his property, Allgeyer 
v. Louisiana, 165 U. S. 578, 589, although the legislature deems it 
inimical to the public welfare, does not include liberty to teach, either 
in the privacy of the home or publicly, the doctrine of pacificism; so 
long, at least, as Congress had not declared that the public safety 
demands its suppression. I cannot believe that the liberty guaranteed 
by the Fourteenth Amendment includes only liberty to acquire and to 


enjoy property.” 77 


As late as 1922, in Prudential Ins. Co. v. Cheek,”* the Court 
specifically said, through Judge Pitney: 


“. , . The Constitution of the United States imposes upon the States 
no obligation to confer upon those within their jurisdiction either the 
right of free speech or the right of silence. ... As we have stated, 
neither the Fourteenth Amendment nor any other provision of the 
Constitution of the United States imposes upon the States any restric- 
tions about ‘ freedom of speech’ or the ‘ liberty of silence’ ; nor, we 
may add, does it confer any right of privacy upon either persons or 
corporations.” 


Yet only three years after this decision in the Cheek case, 
Judge Sanford, speaking for the Court, in the Gitlow case, said: 


“ For present purposes we may and do assume that freedom of speech 
and of the press — which are protected by the First Amendment from 
abridgement by Congress — are among the fundamental personal rights 





77 At p. 343. 78 as9 U. S. 530, 538, 543 (1922). 
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and ‘liberties’ protected by the due process clause of the Fourteenth 
Amendment from impairment by the States. We do not regard the 
incidental statement in Prudential Ins. Co. v. Cheek, 259 U. S. 530, 
543, that the Fourteenth Amendment imposes no restrictions on the 
States concerning freedom of speech, as determinative of this ques- 
tion.” *® (Italics ours.) 


Judge Holmes and Judge Brandeis, in dissenting opinions, 
stated: 


“The general principle of free speech, it seems to me, must be taken 
to be included in the Fourteenth Amendment, in view of the scope that 
has been given to the word ‘ liberty ’ as there used, although it may be 
accepted with a somewhat larger latitude of interpretation than is 
allowed to Congress by the sweeping language that governs or ought 
to govern the laws of the United States.” °° 


Thus, we have this situation: in 1907, the Court expressly 
left the question undecided; in 1920, it stated that it did not 
consider it or decide it, but simply conceded it for the purposes 
of the case; in 1922, it stated that the Federal Constitution 
“imposes upon the States no obligation to confer upon those 
within their jurisdiction either the right of free speech or the 
right of silence.” Yet, in 1925, it stated that “ we may and do 
assume ” that freedom of speech and of the press is one of the 
“ fundamental personal rights and liberties” protected by the 
Due Process Clause. And hence, in 1925, the Court adopted as 
the law on this point, the dissenting opinions of Judge Harlan in 
1907, and of Judge Brandeis in 1920. 

One may well view with some apprehension the field of inter- 
ference with State legislation to which a logical extension of the 
Gitlow case doctrine must inevitably lead the Court. For, if as 
now assumed, the right of freedom of speech contained in the 
First Amendment to the Federal Constitution is a part of a per- 
son’s “liberty ” protected against State legislation by the Four- 
teenth Amendment, then the right of free exercise of his religion 





79 268 U. S. at 666. It should be noted that Judge Sanford cites no authority 
for holding the word “ liberty ” to include the right to free speech and free press. 
In a note to his opinion, he says “compare Patterson v. Colorado” and six other 
cases; but not one of the cases supports the contention. 

80 At p. 672. 
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contained in the First Amendment must be also a part of a per- 
son’s “liberty,” similarly protected against State action. And 
on this ground, the United States Supreme Court may be called 
upon to pass on State laws as to religion and religious sects — a 
subject which, of all others, ought to be purely the concern of 
the State and its own people, and in no wise subject to inter- 
ference by the National Government. 

So, too, if “liberty” includes the right of free speech of the 
First Amendment, why does it not also include the right “to 
keep and bear arms ” contained in the Second Amendment? Yet 
so to hold, the Court must overrule Presser v. Illinois; ** for, in 
that case, the Court not only decided that the right to “ keep and 
bear arms ” was not one of the “ privileges and immunities of a 
citizen of the United States ”; but also that the contention that 
the said right was part of a person’s “liberty,” of which he had 
been deprived by the State statute, “is so clearly untenable as 
to require no discussion.” If the right of freedom of speech con- 
tained in the First Amendment is a “ liberty” protected by the 
Fourteenth Amendment, why is not the right “peaceably to 
assemble,” contained in the same First Amendment, also a 
“liberty ” protected by the Fourteenth Amendment? So to 
hold, the Court would not be obliged to overrule United States 
v. Cruikshank ; *’ for it simply decided in that case, that the right 
“peaceably to assemble” was not one of the “privileges and 
immunities of a citizen of the United States”; it did not decide 
that it was not a “liberty ” of which a person could not be de- 
prived by a State “ without due process of law.” 

So also, why should not the right to be free from infliction of 
cruel and unusual punishment contained in the Eighth Amend- 
ment be held to be as much a part of a person’s “ liberty,” as his 
right of free speech contained in the First Amendment? The 
cases of In re Kemmler,* McElvaine v. Brush,* and O’Neil v. 
Vermont *° need not disturb the Court; for they only held that 
this right was not a privilege or immunity of a citizen of the 
United States. Why is not a right to jury trial contained in the 
Sixth and Seventh Amendments, and appearing in every Bill 





81 116 U. S. 252 (1886). 84 142 U. S. 155 (1801). 
82 g2 U.S. 542 (1875). 85 144 U. S. 323 (1892). 
83 136 U. S. 436 (1800). 
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of Rights of the States prior to 1787, as much a part of a 
person’s “liberty ” as his right of freedom of speech? The 
Court might so hold, without overruling Walker v. Sauvinet,*° 
Hurtado v. California,’ or Brown v. New Jersey; ** for those 
cases only held that jury trial was not a necessary part of “ due 
process;” they did mot hold that it was not a “liberty ” which a 
State by legislation could not deprive a person of “ without due 
process.” Nor need the Court feel itself bound by Maxwell v. 
Dow; *° for that case only held that the right of jury under the 
Sixth and Seventh Amendments and the right of indictment by a 
grand jury under the Fifth Amendment were not “ privileges and 
immunities of a citizen of the United States”; it did not hold 
that such rights were not part of a person’s “ liberty.” 

Why is not a right against self-incrimination contained in the 
Fifth Amendment as much a part of a person’s “ liberty ” as his 
right of freedom of speech? The Court might so hold, without 
overruling Twining v. New Jersey; °° for that case only con- 
sidered the question whether a State law removing provisions 
against compulsory self-incrimination was a failure of “ due 
process ”’; it did not consider whether the right in question was 
a “liberty ” which the State could not deprive Twining of, “ with- 
out due process of law.” Certainly, the right to be free from 
unreasonable search and seizure, contained in the Fourth Amend- 
ment, is as much a part of a person’s “ liberty ” as his right of 
freedom of speech. 

Thus, if the doctrine of the Gitlow case is to be carried to its 
logical and inevitable conclusion, every one of the rights con- 
tained in the Bill of Rights ought to be and must be included 
within the definition of “ liberty,’ and must be held to be guaran- 
teed by the Fourteenth Amendment against deprivation by a 
State “‘ without due process of law.” 

The Court in the Gitlow case, speaks of freedom of speech and 
of the press as “ among the fundamental personal rights and 
‘ liberties ’ protected by the due process clause of the Fourteenth 





86 92 U.S. go (1876). 

87 r10 U. S. 516 (1884). 

88 175 U. S. 172 (1809). See also New York Central R. R. v. White, 243 
. S. 188 (1917) ; Missouri v. Lewis, 101 U. S. 22, 31 (1880). 

89 176 U. S. 581 (1900). 

90 211 U. S. 78 (1908). 
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Amendment.” It is to be noted, however, that as a matter of 
fact and history, and as a matter of law, the right of free speech 
was not in any degree as “ fundamental ” as most of the other 
rights recited in the Bill of Rights. For, it is a singular and little 
known fact that the right of free speech was not included as one 
of a person’s fundamental and inalienable rights in any Bill of 
Rights adopted by any of the States prior to the Federal Con- 
stitution. The only right of free speech specifically guaranteed 
by any State, prior to 1789, was the right to speak freely on the 
floor of the Legislature, without being held to account in Court. 
The right to freedom of speech in general, as a separate guaranty, 
was created for the first time in this country by the First Amend- 
ment to the Constitution. There is a very general misunder- 
standing of this fact by judges, lawyers, and historians.” The 
inhabitants of the various States in 1787 would have been pro- 
foundly amazed if they had been told that the provisions in their 
State Constitutions guaranteeing their life, liberty and property 
established for them a right to freedom of speech. They well 
knew that such was neither the fact nor the law. 

On the other hand, while no State had in its Bill of Rights a 
declaration of right to freedom of speech, practically every State 
had a declaration of right to freedom of religion, of right to keep 
and bear arms, of right to be free from unreasonable search and 
seizure, and of right to jury trial. Hence, as above stated, from 
the standpoint of historical accuracy, the right of freedom of 
speech, if it is to be considered a part of a person’s “ liberty,” was 
and is a less fundamental part than many other rights. This 
historical fact makes it all the more clear, therefore, that if any 
right contained in the Bill of Rights is to be regarded as a part 
of the “liberty ” protected by the Due Process Clause of the 
Fourteenth Amendment, on the ground of its being “ funda- 
mental,” then certainly all the rights which were considered by 
the States prior to 1787 as “fundamental” must be similarly 
protected. 

There is another serious aspect of the logical result of this 
new interpretation of “liberty ” in the Gitlow case, — namely, 
its bearing upon the doctrine laid down by the Court in the 





91 WARREN, CONGRESS, THE CONSTITUTION AND THE SUPREME Court, 84-85. 
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Insular Cases; *? to the effect that, while the Constitution in its 
entirety is not applicable to our insular possessions, yet there are 
certain fundamental parts of it which are applicable and inevit- 
ably are in force in those possessions. Now it has been held as 
late as 1922 by Chief Justice Taft, in Balzac v. Porto Rico,” 
that “ the guarantees of certain fundamental personal rights de- 
clared in the Constitution, as for instance that no person could be 
deprived of-life, liberty or property without due process of law, 
had from the beginning full application in the Philippines and 
Porto Rico.” ** 

If the Due Process Clause of the Fifth Amendment is in force 
in our insular possessions, and if as the Court has held, the words 
used in the Fourteenth Amendment have the same meaning as in 
the Fifth Amendment, then this newly defined “ liberty ” must be 
in force in the Philippines. There may be considerable doubt as 
to whether some of our Philippine legislation could stand this 
new “liberty ” test. 

It remains to be seen how far the Court will follow its Gitlow 
case expressions to their inevitable and logical conclusions. If 
it shall do so, then the doctrines of the Slaughter House Cases 
will be practically reversed, even if not specifically overruled. 
For the very thing which the dissenting Judges in those cases con- 
tended for will be brought about, viz., the civil rights belonging 
to a person purely as a citizen of State will be given protection by 
the Fourteenth Amendment, by means of the Due Process Clause, 
(instead of by the Privileges and Immunities Clause as claimed 
by the dissenting Judges). And thus the simple word “ liberty ” 
will have become a tremendous engine for attack on State legis- 
lation — an engine which could not have been conceived possible 
by the framers of the first Ten Amendments or by the framers of 
the Fourteenth Amendment itself. And the foreboding of Chief 
Justice Taney, in 1849, will have been justified, when he said: 
“If in this court we are at liberty to give old words new 
meanings when we find them in the Constitution, there is no 





92 De Lima v. Bidwell, 182 U. S. 1 (1900) ; Downes v. Bidwell, 182 U. S. 244 
(1901) ; Huus v. New York & Porto Rico S. S. Co., 182 U. S. 392 (1901) ; Goetze 
v. United States, 182 U. S. 221 (1901) ; Fourteen Diamond Rings v. United States, 
183 U. S. 176 (1901) ; Dooley v. United States, 182 U. S. 222 (1901). 

93 258 U. S. 298, 312 (1922). 

®4 See also Hawaii v. Mankichi, 190 U. S. 197, 217 (1903), per Brown, J. 
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power which may not, by this mode of construction, be conferred 
on the general government and denied to the States.” * 

There is one distinction, however, which should be noted, be- 
tween the protection given by the Privileges and Immunities 
Clause and that given by the Due Process Clause. A state is 
forbidden absolutely and without limitation, to make or enforce 
a law abridging a privilege or immunity. It is not forbidden to 
deprive a person of a right of liberty or property, provided it 
deprives him by due process of law. - In other words, the mere 
decision that the right of free speech or any other fundamental 
right is included within the term “ liberty,” does not protect such 
right against State legislation, unless the Court goes further and 
decides that the State legislation involved did not constitute “‘ due 
process.” To illustrate: in the Gitlow case, it is somewhat diffi- 
cult to learn from the Court’s language whether the actual de- 
cision was to the effect that the right of freedom of speech did not 
include the right to speak the things denounced by the statute,*® 
or whether the decision was to the effect that Gitlow’s right 
(whatever it may have been) was not taken away from him 
“without due process.” But suppose that the Court had clearly 
found that the New York statute did deprive Gitlow of his 
“liberty ” of free speech; such finding would not necessarily have 
settled the case in Gitlow’s favor; for in other cases in which 
rights of liberty and property have been affected, the Court has 
said that the provisions of a statute constituted “due process,” 
if they were not arbitrary, and if they had a reasonable relation 
to some purpose of public welfare designed to be accomplished 
by the passage of the statute.°’ Hence if the question were pre- 
sented whether the provisions of the statute depriving a man of 





%5 Passenger Cases, 7 How. (U. 3.) 283, 478 (1849). 

%6 Thus the Court says (at p. 630): “It is a fundamental principle, long 
established that the freedom of speech and of the press which is secured by the 
Constitution does not confer an absolute right to speak or publish, without 
responsibility, whatever one may choose, or an unrestricted and unbridled license 
that gives immunity for every possible use of language, and prevents the punish- 
ment of those who abuse this freedom.” 

®7 As Judge Pitney said in Coppage v. Kansas, 236 U. S. 1 (10915): “ The 
Fourteenth Amendment debars the State from striking down personal liberty 
or property rights or materially restricting their normal exercise, excepting so 
far as may be incidentally necessary for the accomplishment of some other and 
paramount object, and one that concerns the public welfare.” (Italics ours.) 
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his “ liberty ” of free speech constituted “ due process,” the State 
might fairly contend that the statute was not arbitrary and that 
its provisions had a clear and reasonable relation to some other 
object concerning the public welfare. 

If the Court shall, in the future, give a broad interpretation to 
the words “ due process” as affecting “liberty ”; if it shall be 
slow and reluctant to regard a State statute as arbitrary or as 
bearing no reasonable relation to some object of public welfare, 
then the Court may, by such action, counteract some of the evils 
of undue interference with State legislation, which otherwise may 
flow from the enlarged definition of “ liberty ” recently adopted 
by it. 

If, on the other hand, the Court shall continue to enlarge 
“liberty ” without, at the same time, viewing with a highly 
elastic mind “ due process,” then other fundamental questions 
may be presented in the near future which will require serious 
consideration. These will mot be questions as to the power of 
the Court to hold State statutes invalid; for if the restrictions 
placed upon the States and upon the Nation respectively by the 
Constitution are to have any binding effect, and if the lines be- 
tween State and Nation are to be preserved, they must be en- 
forceable by the Court of the Nation or otherwise they will not 
be enforced. But, assuming the necessity of the Court’s power 
to enforce restrictions, the inquiry always remains open as to the 
necessity for the existence of any particular restriction upon the 
States or upon the Nation, in the Constitution; and hence it is 
quite possible that the continuance of the existence of the Due 
Process Clause of the Fourteenth Amendment may become a 
question to be agitated. 

To what extent is that Clause, as now construed, a desirable 
feature in our federal form of government? In the change of 
conditions from the year 1868, is the “liberty ” of the citizen 
to be freed from State restraint, by National interposition, of 
greater or less importance than the “ liberty ” of the State to 
control its own affairs and to regulate its own welfare and good 
order, under its own State Constitution as construed by its own 
State Courts? Is it, or is it not, a good thing that the legis- 
lation enacted by each State to meet local conditions and to regu- 
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late local relations should be standardized, by being forced to 
comply to a new definition of “liberty ” applied to every State 
by the judicial branch of the National Governmeut? 

Does the validity of State legislation affecting local property 
and local liberty so concern the general-welfare of the Nation as 
to require National judicial interposition? Is it of National im- 
portance that persons resident, or possessing property, within 
a State should have any greater personal, civil, or property rights 
than the State Constitution, as interpreted by the State Court, 
guarantees (provided, of course, that the State legislation in- 
volved does not infringe any right, privilege, or immunity of a 
citizen of the United States, or any other provision of the Con- 
stitution of the United States, excepting the Due Process Clause) ? 
While these questions may not now be pressing, their future pos- 
sibility is something to be envisaged. 


Charles Warren. 
WasuHinctTon, D. C. 








HARVARD LAW REVIEW 


THE REPEAL OF THE STATUTE OF USES 


OR three centuries and a half the Statute of Uses* had 
plagued students when the worm turned. A young student, 
barely sixteen, resolved that he would put an end to the Statute 
of Uses should he ever be in a position to do so. As Lord 
Chancellor that student was able to carry out his resolution. 
With a precocity that is amazing, the future Lord Birkenhead, 
for that student was he, came to that resolution on the first day 
of his study of real property, the latter part of the day being 
devoted to the Statute of Uses. He says that on his way home, 
as he carried with him the text that he had been reading, Wi- 
liams on Real Property, he surveyed the Statute of Uses from 
every conceivable point of view and came to the conclusion “ that 
it was the barbarous, if necessary, invention of a number of 
scholastic legal pedants, but that it had no contact of any kind 
with our modern life.” * 

This estimate of the Statute of Uses has the value of most 
first impressions, and that value is not to be underestimated. 
In so far as it led to the repeal of the Statute of Uses and the 
present property reform in England, it would seem to have been 
of great value. Doubtless the young student was reflecting the 
opinion of Mr. Joshua Williams more than he realized, and Mr. 
Williams had long been in favor of the repeal of the Statute.° 
Maitland, who was to become the greatest legal historian of the 
English-speaking race, had also expressed himself to the same 
effect.* The Statute was out of touch with modern life not only 
because it spoke a different language, but because its attempt to 
fuse two different systems had resulted in some of the most 
abstruse law any country was ever afflicted with. If such ab- 
struseness appealed to any age, it must have been constituted 
very differently from that which we know. 





1 27 Hen. VIII, c. 10. 

2 50 Part. Depates (H. L.), 5s. r101. According to Lord Birkenhead’s state- 
ment this incident occurred in 1888. He was born in 1872. 

3 “On the remedies for the evils which affect the transfer of land,” 2 Jur. 
Soc. Papers, 580, 622. 

* See “The Law of Real Property,” 1 CotiecTep PAPERs, 162, 191. 





Oo Ff © = wm 8 Sf Ot Oo fh 


Se «a= 


w 
- 


THE REPEAL OF THE STATUTE OF USES 467 


But after all, the young student’s estimate of the Statute of 
Uses was only a first impression and not a first-hand impression 
at that. Nor afterwards did Lord Birkenhead become a con- 
veyancer or qualify as a legal historian. His first impression 
remained with him and afforded him a-thrill at the accomplish- 
ment of his early purpose, but it can hardly be accepted as an 
appraisement of the real value of the Statute. Lord Bacon was 
in a far better position than he to judge its merits, and he said, 
“This statute, as it is the statute which of all others hath the 
greatest power and operation over the inheritances of the realm, 
so howsoever it hath been by the humour of the time perverted 
in exposition, yet itself is the most perfectly and exactly con- 
ceived and penned of any law in the book, induced with the most 
declaring and persuading preamble, consisting and standing upon 
the wisest and fittest ordinances, and qualified with the most 
foreseeing and circumspect savings and provisoes, and lastly, 
the best pondered in all the words and clauses of it of any statute 
that I find.” ° 


THE SUCCESSES OF THE STATUTE 


The story of the Statute of Uses has been so well told by 
Holdsworth ° that it would serve no useful purpose to repeat it 
here. Some account of its successes and failures is, however, 
necessary. And in considering the Statute of Uses, the Statute 
of Enrolments’ is to be deemed as one with it at least as far 
as the English part of the story is concerned. The Statute of 
Enrolments was not an afterthought or an attempt to remedy 
unforeseen consequences of the Statute of Uses but was properly 
a proviso of that Statute.* Its separate enactment was unfortu- 
nate, for its integration with the Statute of Uses would have 
avoided some, at least, of the misunderstanding to which the 
latter statute has been subject. The successes of the Statute of 
Uses may be enumerated as: (1) the revival of the king’s 
revenue, (2) the substitution of written for formal transfers, 





5 “ Reading on the Statute of Uses,” 7 Bacon’s Works (James Spedding ed.), 
395, 416. 

6 See 4 HotpswortH, History or ENGiisH Law, 449-473. 

7 27 Hen. VIII, c. 16. 

8 See 4 HoxtpsworTH, op. cit. 455 n. 4; 7 BACON, op. cit. 432. 
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(3) the increased power given to the owner in the disposition of 
land. 

The revival of the king’s revenue was the motive force behind 
the Statute of Uses, and if a statute can be judged by the 
measure in which it accomplishes its object, then the Statute 
of Uses was measurably successful. For the time being it re- 
duced to negligible proportions the double ownership, legal and 
equitable, which had so seriously affected the king’s revenue 
and had been well-nigh universal. It was not until after the 
Commonwealth had swept away the sources of this revenue 
that this unlimited double ownership again became possible 
through the use on a use.” But by that time the Statute of 
Uses and the Statute of Wills had so transformed the law that 
there was no such desire for the use as in the time prior to those 
Statutes, although it is said by the Real Property Commissioners 
that as a result of its revival “ the chief control over Real Prop- 
erty was permanently transferred to the jurisdiction of Courts of 
Equity.” 

The success of the Statute of Uses in reviving the king’s rev- 
enue was, however, at best but a doubtful one. These revenues 
were feudal, and uses had been in a fair way to accomplish a 
peaceful overthrow of what was overthrown only by violence on 
the Continent when the Statute of Uses intervened. Its success 
in this respect therefore was reactionary, and, like most reac- 
tionary successes, merely temporary. The Commonwealth ac- 
complished what the Statute of Uses prevented the use from 
doing.’ Viewed as a revenue measure, the Statute of Uses would 
have occupied only a secondary place in the history of the law. 

A second accomplishment of the Statute of Uses, though not 
of the Statute alone, was the overthrow of the old methods of 
conveyance. The feoffment, which operated by formal delivery 
of the land, was a crude, primitive form of transfer already anti- 
quated on the Continent when it was beginning its long period 
of dominance in the English common law."* It was suited to the 





® See 4 HotpswortTH, OP. cit. 450. 

10 See 4 HotpsworTH, op. cit. 472; 5 ibid. 309; 6 ibid. 641. 

11 First Report ON ReEat PROPERTY (1829), 8. 

12 See 6 HotpsworTH, op. cit. 166. The action of the Long Parliament was 
confirmed by 12 Cuas. II, c. 24. 

i8 See 2 PottocK AND Marritanp, History or ENcGLisH Law, 2 ed., 87. 
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simple, crude processes and institutions of the common law and 
to the simplicity and fixedness of the conditions of life in medie- 
val England. Hence its success. But it was not modern. With 
the development of commercial and, even more, of industrial 
England, it was bound to go, and the Statute of Uses marked one 
stage in its going. The bargain and sale, a written instrument, 
had been sufficient to create a use, and the Statute of Uses 
elevated this into a legal conveyance. There had been a move- 
ment to prevent this,‘ but the bargain and sale had evidently 
gained too much of a hold. The Statute of Enrolments shows that 
the bargain and sale was deliberately made a legal conveyance. 
Abuses of this new form of conveyance were to be avoided by 
enrolment. Once the transfer of the legal freehold by instruments 
in writing was legalized, the feoffment was doomed. It ceased to 
be a common form of transfer from the time of the early 
Stuarts. This great service of the Statute of Uses no repeal 
of the statute can affect. It remains an accomplished fact. 

A third accomplishment of the Statute of Uses was the power 
it gave the owner to impress his will upon the property. It gave 
him the power to do what he would with his own, provided what 
he wished to do was not testamentary nor positively illegal. 
The proviso that it should not be testamentary prevailed only 
four or five years as we shall see.** The most notable positive 
restraint came to be what we know as the Rule against Per- 
petuities. Subject to this rule, property henceforth could be 
limited in almost any way the ingenuity of man could devise. 
And the practical possibilities of these complicated limitations 
were enormously increased by the tremendous extension of the 
doctrine of powers which the Statute of Uses made possible. 
So firm a hold has the notion taken that the will of the owner 
shall prevail that it would seem at times that all else has been 
lost sight of, even the rule of law itself. It is doubtful whether 
anywhere else this has been carried so far as in the United 
States. There are, however, other things than the will of the 
owner to consider, for instance, the simplicity of the title, the 
interests of the purchaser, and the general efficacy of the land 





14 See 4 HotpsworTH, op. cit. 456, 581 (6). 
15 See Percy Bordwell, “ Seisin and Disseisin,” 34 Harv. L. Rev. 592, 599. 
16 See p. 470, infra. 
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law. But, for better or for worse, the part played by the Statute 
of Uses in emphasizing the intention of the owner must not be 
overlooked. 


THE FAILURES 


The Statute of Uses was not popular. Most revenue measures 
are not. It was not the revival of the king’s revenue, however, 
that seems to have been primarily responsible for this unpopu- 
larity. The character of the statute as a revenue measure was 
more or less concealed. The suppression of the power to devise 
land by means of the use, however, was not concealed and that 
power had been one of the causes of the universality of the use. 
The pressure to restore the power of devise was too strong for 
even such a strong-willed king as Henry VIII," and so four or 
five years after the Statute of Uses was passed, the Statute of 
Wills ** was passed formally allowing the devise of land. Resort 
no longer had to be made to the use, for the will carried the legal 
fee. The courts, however, allowed almost everything to be done 
with that fee that could have been done with the use, and since 
the field was new, the will of the owner was given even freer 
play than in transfers inter vivos. Furthermore another written 
transfer was added to the bargain and sale. Another blow was 
thus struck at the dominance of the feoffment. 

The attempt to secure the enrolment of the new written trans- 
fers was almost as distinct a failure as the attempt to suppress 
the devise, although the Statute of Enrolments has only just now 
been repealed as a part of the present reform.’® The secrecy 
that had grown up under the system of uses took a hold on the 
landed classes and their advisers which has never been shaken. 
The registration of their deeds or their titles has seemed to them 
an invasion of their privacy that is not to be tolerated. Now that 
mortgages not accompanied by title deeds are subjected to regis- 
tration,*® perhaps this feeling will disappear. That it ever grew 
to be such a fixed habit of thought with the English landowners 
can be laid to the shortcomings of the Statute of Enrolments. 





17 See 4 HotpswortTH, op. cit. 464. 

18 32 Hen. VIII, c. 1. 

19 15 Geo. V, c. 5, 10th Sched. 

20 Land Charges Act of 1925, 15 Gro. V, c. 22, § 10, Class C (1). 
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A more thoroughgoing statute had been proposed,” but this was 
not acceptable, and the net effect of the Statute of Enrolments 
must have been to check the use of the bargain and sale for the 
time being rather than to gain acceptance for registration. Had 
the Statute of Enrolments not been a failure, the course of prop- 
erty reform in England during the last hundred years would 
have been very different.** 

A third failure of the Statute of Uses had the misfortune to be 
embodied in an epigram. Lord Hardwicke said that the Statute 
had “ had no other effect than to add at most, three words to a 
conveyance.” ** He was referring, of course, to the doctrine that 
had become settled before his time, that the old use might still 
be effected, despite the Statute of Uses, by a use on a use. Had 
there been the same incentive for the use as had existed before 
the Statute, it might have regained its old universality. But 
there was not the same incentive, and the principal result of the 
revival of the use seems to have been the great extension of 
equity conveyancing. The reasoning as to the use on a use was 
highly artificial and was responsible for many of the charges of 
scholasticism hurled at the Statute itself. Lord Hardwicke’s 
epigram and this reputed scholasticism were largely responsible 
for the disrepute into which the Statute of Uses fell. 

What has sometimes been considered a failure of the Statute, 
and perhaps its greatest failure, was that it did not wipe out 
altogether the double ownership, legal and equitable, which has 
survived in the modern system of trusts. The preamble of the 
Statute went far in enumerating the abuses the system of uses 
had brought into play, but the Statute did not, as had previously 
been suggested,** try to remedy these abuses by declaring any 
uses void. It merely declared that the possession should be trans- 
ferred to the use and that the cestui que use should have the 
possession after such manner and form as he had had the use. 





21 See 4 HotpswortH, op. cit. 457-460. 

22. The agitation for land reform the last sixty years and more in England 
has turned around registration of title. Had registration of deeds gained a 
general foothold in England, it is not likely that er of title would have 
become any such issue. 

23 Hopkins v. Hopkins, 1 Atk. 580, 591 (1738). 

24 In the list of grievances which, it is likely, formed the basis for the pre- 
amble of the Statute of Uses. See 4 HotpsworrH, op. cit. 455-456, 578 (15). 
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Possibly it was felt that there would no longer be any object in 
conveyances to uses and that such conveyances would die a 
natural death. The remedy adopted certainly had great ad- 
vantages as to uses existing at the time of the Statute. To have 
avoided these would have been to confiscate a large part of the 
landed property in England. Whatever may have been the 
thought as to conveyances to uses, however, it is clear there was 
no thought of stopping transfers by bargain and sale in view of 
the provision for their enrolment. 

The fact that the Statute of Uses did not itself declare any 
uses void left the way clear for the continued separate existence 
of any use not executed by the Statute. Therefore, when active 
trusts were held not to be within the operation of the statutes by 
the law courts,”° there was nothing for equity to do but to en- 
force them as before. If anyone was to blame for the continued 
operation of active trusts, it was not, therefore, the courts of 
equity, but the law courts for their too narrow construction of 
the Statute, or the drafters of the act in not making all these 
equitable interests void. The construction, however, would seem 
to have been a reasonable one and not such as the drafters of 
the Statute would have cared to avoid had they thought of it. 
No serious criticism of the Statute or of its interpreters can be 
made, it would seem, because of the continuance of active trusts. 
This was neither evasion nor scholasticism. 

Where the evasion of the Statute came in was in the recogni- 
tion of trust terms and the use on a use. Prior to the Statute, 
equity does not seem to have enforced trusts against anyone 
but the holder in fee simple.** Soon after the Statute, long trust 
terms came into vogue and were enforced in equity.*” Bacon 
cites these long terms to show that “ that may be an abuse of the 
law which is not against law.” ** The recognition of the second 
use by equity came long afterwards when the original equitable 
doctrine that the second use was invalid ** had probably been 





25 Bro. Asr., “ Feoffementes al uses,” 52 (36 Hen. VIII), Brooxre’s New 
Cases, 282; 4 HotpswortH, op. cit. 463; 1 SANDERS, Uses AND Trusts, 1855 Am. 
ed., 253. 

26 See 1 SANDERS, Op. cit. 28-33; 4 HoLpsworTH, op. cit. 4209. 

27 See 4 HoLpsworTH, op. cit. 465, 472. 28 7 BACON, Op: cit. 422. 

29 See Ames, Lectures ON Lecat History, 243-247; 4 HoitpswortH, op. cit. 
468-473. 
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forgotten, but Lord Hardwicke was probably not the first to 
recognize the enforcement of the second use as a deliberate 
flouting of the Statute. 


RECEPTION OF THE STATUTE BY THE COMMON LAW 


By means of the active trust, the long trust term, and finally, 
the use on a use, equity regained the ground which the Statute 
of Uses had threatened to take from her. However much the 
preamble of the Statute might inveigh against the abuses which 
the use had brought to the realm, equity continued to be as fond 
of her child as she was before. It would have been surprising 
if it had been otherwise. It would have been equally surprising 
if the common law courts had not taken the preamble somewhat 
more seriously. 

The first extended consideration of the Statute of Uses by 
the common law judges occurred in Chudleigh’s Case *° after it 
had been in effect for more than fifty years. It is that case, even 
more than the use on a use, that has given the Statute the 
reputation that is reflected in Lord Birkenhead’s characterization 
of it. The majority of the court took the preamble at its face 
value rather than as the propaganda it really was ** and frankly 
showed their dislike of the use and all its works. Coke, then 
Attorney General, and Bacon were of counsel for the defense and 
were successful, but they took different views of the Statute. 
Coke felt that the object of the Statute was to restore the 
common law and argued that the Statute had no operation on 
limitations contrary to the common law.*’ In this he was followed 
by at least Chief Justice Popham.** Contingent or future uses, 
corresponding to contingent remainders, Coke would recognize, 
but not springing and shifting uses since there was nothing like 
them at common law.** Bacon deprecated Coke’s attempt to 
“rip uses up from their cradle,” *° and later, in his Reading on 





80 1 Co. 120a; s. c. sub nom. Dillon v. Fraine, Poph. 70 (1594), 1 Anderson 
309 (1594). 

31 See 4 HotpswortH, of. cit. 460. 

82 1 Co. at 1290b. 

33 At p. 138a, Poph. at 82, 83. See Note M by J. H. Thomas, 1 Co. at 124a 
(1826 ed.). 34 7 Co. at 129b. 

35 “ Argument in Chudleigh’s Case,” 7 Bacon, op. cit. 617, 618. 
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the Statute, recognized many of these interests which Coke had 
denied.** Bacon’s, of course, is the more modern view. 

A natural consequence of the fight against the wholesale ab- 
sorption of equity was that the court agreed that if the limita- 
tion of the use was such. as would have created a contingent 
remainder at common law, the contingent use thus created would, 
like the contingent remainder, have to take effect during the 
continuance or at the termination of the particular estate, or it 
could not take effect at all.” In the later law this developed 
into the principle that if a limitation could take effect as a con- 
tingent remainder, it should not be construed as an executory 
interest.** Nothing more technical can be imagined than this 
rule and the attempt of late years to avoid it.*® Fortunately it 
has been done away with in many jurisdictions by Contingent 
Remainder Acts.*° 

The great controversy in Chudleigh’s Case, however, was not 
as to any of these things, but whether the Statute of Uses had 
reduced the feoffee to uses to a mere conduit pipe through which 
possession passed to the cestui or whether he still retained some 





36 Thus Bacon would allow the limitation of a use to “I. S. for years, the 
remainder to the right heirs of I. D.”’; to “my wife that shall be, or to such 
persons as I shall nominate; though I limit no particular estate at all” ; “ jointly 
to two persons, not im esse, and the one cometh to be mm esse, he shall take the 
entire use; and yet if the other afterward come in esse, he shall take jointly with 
the former.” 7 BAcon, op. cit. 438-439. 

His editor says: —“ Neither does he in the least incline to the opinion of some 
of the judges (which was also Coke’s pp. 129b. and 132a.), that the decision 
tended to invalidate all limitations which are contrary to the rules of the common 
law: for the whole drift of this treatise is to maintain uses, not as ‘ imitations 
of possession,’ but as guided by the intention of the settlor; and moreover he 
puts many cases of shifting uses in his Division.” 7 Bacon, op. cit. 446. 

87 y Co. at 137b. Bacon expressed the contrary opinion in his Reapinc. “ As 
when I make a feoffment in fee to the use of my wife for life, the remainder 
to my first begotten son, (I having no son at that time,) the remainder to my 
brother and his heirs: if my wife die before I have any son, the use shall not 
be in me, but in my brother; and yet, if I marry again and have a son, it shall 
divest from my brother, and be in my son; which is the skipping they talk so 
much of.” Bacon, op. cit. 439. See the comment of his editor, at p. 446. 

88 See Kates, CasES ON FuTurRE INTERESTS, 104 N. II. 

39 Jn ve Lechmere and Lloyd, 18 Ch. D. 524 (1881); Simonds v. Simonds, 
199 Mass. 552, 85 N. E. 860 (1908); Hayward v. Spaulding, 75 N. H. 92, 71 
Atl. 219 (1908). 

40 See P. Bordwell, supra, 34 Harv. L. Rev. at 737. See 1924 Ia. Cone, 
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of the old powers which he had had before the Statute. The 
majority of the court were of the opinion that there was a 
scintilla juris left in the feoffee which might be used by him to 
prevent the execution of any use not im esse.**~ He had had such 
a power before the Statute, it was urged, and he must have it 
still, or the evils of the use would be intensified rather than less- 
ened. What the majority judges sought was just what the pro- 
jectors of the present property reform in England were after, 
the free alienability of land, and Chudleigh’s Case was commonly 
known as the Case of Perpetuities. However, the method by 
which they tried to accomplish their purpose was most unfortu- 
nate. The doctrine of the scintilla juris was metaphysics of the 
worst kind, and although Bacon used it in his argument,*? he 
later repudiated it as a “ conceit ” in his Reading.** The history 
of our law is filled with statutes that have been emasculated by 
judges in the attempt to read into them something that had gone 
before, but no more unfortunate attempt to do this, it would 
seem, can be cited than the attempt to read the old law of 
feoffment to uses into the Statute of Uses. The consequence was 
the doctrine of the scintilla juris. It discredited the Statute but 
failed to accomplish its purpose, for executory devises were soon 
held indestructible,** and in effect this indestructibility was ex- 
tended to springing and shifting uses although the scéntilla juris 
remained as a sword suspended over their heads.*° 


EFFECT ON THE CoMMON LAW 


Chudleigh’s Case, or at least Coke’s exposition of Chudleigh’s 
Case, may be taken as the last stand of the old common law 
against the changes which marked the transition from the medie- 
val law to that of modern times. Those changes took definite 
shape with the establishment of the modern system of equity in 
the reign of Charles II.*° Coke stood as the protagonist of the 





41 1 Co. at 136b. 

42 See 7 BACON, op. cit. 630. 

43 Ibid. 428. 

44 Cro. Jac. 590. 

45 See 1 SANDERS, Op. cit. 151, 152; 2 ibid. 12. 

‘6 “The modern system of the law may be supposed to have taken its rise 
at the end of the reign of king Henry VII. and to have assumed something of a 
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old against the assaults of the new, and in Chudleigh’s Case 
seemed to have gained a substantial victory. It was only a 
seeming victory, however, for the words ascribed to Chief Baron 
Periam and Judge Walmesley that “the statute of 27 Hen. 8. 
hath advanced uses, and hath now established safety and assur- 
ance for cestuy que use against his feoffees; for before the stat- 
ute, the feoffees were owners of the land, and now the statute 
hath made cestuy que use owner of the land; before the statute, 
the possession governed and ruled the use, but now since the 
statute, the use governs and rules the possession; for by the said 
act of 27 Hen. 8. the possession is a subject and follower of the 
use,” *” were fundamentally true. Thanks to Chudleigh’s Case 
the old law of remainders still remained to plague the law as 
did that shadow of a seisin, the scintilla juris. But the fact that 
seisin could become a shadow shows the disintegrating effect of 
the Statute. Seisin had been of the earth earthy. It had meant 
possession as of freehold, and the law of land was the law of 
seisin. Both in the law of actions and the law of conveyancing 
it had been undermined by the use and this process was accel- 
erated rather than checked by the Statute of Uses. Coke’s time 
marked the passing of the old real actions based on seisin “* 
and of livery of seisin as the common method of transfer.* 
Instead of one of the simplest things in the law seisin came to be 
one of its mysteries, a tertium quid which was neither possession 
nor ownership.” The law of land ceased to have an intelligible 
terminology and became itself a mystery understandable only by 
the highly specialized expert. Only as an historic growth was 
it understandable. From every other point of view it was totally 
wanting. The need for reform was evident. A conspicuous 
object for reform was the Statute of Uses. 





regular form about the latter end of the reign of king Charles II. The principal 
features of this alteration are, the introduction of recoveries; conveyances to 
uses; the testamentary disposition by wills; the abolition of military tenures; the 
statute of frauds and perjuries; the establishment of a regular system of equi- 
table jurisdiction; the discontinuance of real actions; and the mode of trying 
titles to landed property by ejectment.” Charles Butler’s Preface to Co. LirT., 
19 ed., xxii. ‘ 

47 1 Co. at 132b. See P. Bordwell, supra, 34 Harv. L. Rev. at 598, 603-604. 

48 See P. Bordwell, supra, 24 Harv. L. Rev. at 600. 

49 Tbid. 5909. 

50 See F. W. Marrianp, “ The Mystery of Seisin,” 2 L. Quart. Rev. 481. 





THE REPEAL OF THE STATUTE OF USES 


REFORM PROPOSALS 


The two notable achievements of the Statute of Uses had been 
the substitution of written transfers for the old feoffment and the 
facility afforded the grantor in the disposition of his property. 
The lease and release, however, was a clumsy method of con- 
veyance, and the necessity of resorting to the old use and the 
Statute of Uses to create a freehold in futuro was a roundabout 
way abounding in pitfalls. Accordingly we find the English Real 
Property Commissioners in their First Report in 1829 recom- 
mending (1) that all estates should be transferable by a simple 
deed, and (2) that by this deed it should be possible to create 
directly freeholds im futuro and limited interests in terms for 
years." The first recommendation became effective in 1841." 
The second recommendation was not adopted, but it was urged 
by Joshua Williams in 1862 with the further recommendation 
that the Statute of Uses be repealed in toto.* While these pro- 
posals were in form a destruction of the Statute of Uses, they 
were in a very real sense its fulfilment. They registered the 


positive gains under the Statute and swept aside the sophistries 
with which it had become encumbered. They were in line with 
the general tendency of the period to sweep aside the fictions 
with which the law had come to abound and to hold to the reali- 
ties behind those fictions. 


ACCOMPLISHMENT OF THE PROPOSED REFORMS IN 
THE UNITED STATES 


In the United States the Statute of Uses has generally been 
considered as a part of the common law which our ancestors 
brought with them from England.** The Statute of Enrolments 





51 At p. 57. 

52 4 & 5 Vicr., c. 21. This statute was not satisfactory. 8 & 9 VICT., c. 106, 
§ 2, however, was satisfactory. 

53 See 2 Jur. Soc. Papers, 589, 622-623. 

54 The authorities on the Statute of Uses in the United States are collected 
in 1 Perry, Trusts, 6 ed., § 299 n. 3; 13 L. R. A. (N. s.) 1148; 3 Pomeroy, 
Eguiry JURISPRUDENCE, 4 ed., $986 n. 1; John R. Rood, “The Statute of Uses 
and the Modern Deed,” 4 Micu. L. REv. 109. 
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has not been so considered.” We adopted the Statute of Uses 
with the Statute of Enrolments left out, not consciously, it would 
seem, but because the transfer by simple deed was so much more 
natural than the transfer by lease and release that the latter never 
became the common practice.** Thus one of the reforms recom- 
mended by the English Real Property Commissioners in 1829 had 
long been the general practice in the United States and in the 
Colonies before the Revolution.°*” The common deed used was a 
statutory bargain and sale and that has continued to be the 
form of deed commonly used. The better opinion, however, 
would seem to be that no particular form of deed is necessary 
for the transfer of a strictly common law interest.” 

If we turn from the transfer of the strictly common law inter- 
est in the United States to the transfer of the freehold in futuro, 
the question whether any particular form of deed is necessary is 
a harder one. The freehold in futuro could only be created in 
England by a conveyance to uses, a bargain and sale, a covenant 
to stand seised, or a will. Is this also true in the United States 
or at any rate in such jurisdictions as do not require any partic- 
ular form for the transfer of the strictly common law interest? 
There is some authority to the effect that it is, but this authority 
is very slight.°° Especially where the transfer of freeholds in 
futuro is expressly provided for by statute,°° it would seem that 
any deed sufficient to transfer a strictly common law interest, 
should be sufficient to transfer a freehold in futuro as well. The 
mere adoption of the Statute of Uses as a part of our common 
law did not require that we should adopt the conveyancing prac- 
tice that grew up under it in England as well. We did not 





55 See 2 TrrraNy, Reat Property, 2 ed., 1576. 

56 In New York, however, the lease and release prevailed. See 4 KENT, 
Comm., 14 ed., 494. 

57 See P. Bordwell, supra, 34 Harv. L. Rev. at 727. 

58 For cases holding a conveyance by deed valid without consideration in fact 
or recited, see J. R. Rood, supra, 4 Micu. L. Rev. at 121 n. 26. 

59 Prof. Rood found only two cases, both of them over a hundred years old, 
where the freehold in futuro was held invalid because the deed did not operate as 
a covenant to stand seised or a bargain and sale. 4 Micu. L. Rev. at 118 n. 21. 
Compare with these the long lists of cases in notes 19 and 20, where the covenant 
to stand seised, or the bargain and sale was resorted to to support the conveyance. 
The negative cases are significant. The positive cases may be ascribed to abundant 
caution. 

60 Jbid. 119 n. 22. 
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adopt the lease and release, and conveyances to uses have been 
foreign to us. 

From the adoption of the Statute of Uses as part of our com- 
mon law, it also follows that the freehold im futuro was adopted 
in the United States. In many jurisdictions, however, the crea- 
tion of the freehold im futuro is expressly sanctioned by stat- 
ute.°* This was the course recommended by the Real Property 
Commissioners and Mr. Joshua Williams in England.® In such 
jurisdictions resort to the antique learning of the Statute of 
Uses is clearly unnecessary. In other states statutes something 
like the Statute of Uses have been enacted which give the legal 
title directly to the cestui without any intervening seisin “* and 
thus avoid the troublesome questions raised in Chudleigh’s Case. 
In one state the Statute is said to be adopted “ in principle” 
but not otherwise.” Altogether it would seem that there is 
little danger of the antiquities or the sophistications of the 
Statute giving much trouble in the United States. There is much 
more danger of the real possibilities of the Statute being lost 
sight of. Judges have shown a strong bias for the more primitive 
rules of the older common law and under the cover of terms 
such as “ repugnancy ” and the like have often unwittingly failed 


to give the Statute of Uses its proper force. 

The Statute of Uses has also been occasionally invoked in 
the United States to execute a dry trust. But “as such express 
passive trusts are very rare indeed in the United States, and are 
opposed to our prevailing notions of landed property and modes 
of dealing with it, this question is plainly more theoretical than 


practical.” °° 


The Statute of Uses, therefore, does not present the same prob- 
lem in the United States as it did to the Real Property Com- 
missioners or to Mr. Joshua Williams. In many of the United 
States, it would seem, their proposed reforms have been defi- 
nitely accomplished. Jurisdictions where this is not the case, 
however, may well profit by their counsel. 





61 See 3 Pomeroy, op. cit., § 986 n. 1; J. R. Rood, supra, 4 Micu. L. Rev. 
at 123. 

62 See note 61, supra. 63 See p. 477, supra. 

64 See J. R. Rood, supra, 4 Micu. L. Rev. at 122 n. 27. 

65 Henderson v. Adams, 15 Utah 30, 48 Pac. 398 (1897). 

66 3 PoMEROY, op. cit., §986 n. 1. . F 
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THE REPEAL 


The present reform * in England has gone far beyond what 
was proposed by Mr. Williams. His purpose was to retain 
what had been definitely accomplished by the Statute and to dis- 
card its artificialities. The new statutes, far from retaining the 
ground gained by the Statute of Uses, abandon that ground alto- 
gether and along with it by far the greater part of the common 
law of estates. The new attack is against the system of land 
law of which the Statute of Uses was a part, and only incidentally 
against the Statute itself. The Statute had multiplied legal in- 
terests. It had supplemented the remainder by the springing and 
shifting use, and the Statute of Wills had added the executory 
devise. The new statutes wipe out as legal interests, executory 
devises, springing and shifting uses, and remainders alike, and 
leave as the only two estates, the fee simple in possession and 
the leasehold. Legal life estates and fee tails go with the rest, 
as do legal tenancies in common. The tendency of the common 
law was to split up ownership in many ways. This tendency 
was given a tremendous impetus by the Statute of Uses. The 
tendency of the present reform is in exactly the contrary direc- 
tion. Ownership is not, like sovereignty, made absolutely indi- 
visible, but the number of interests that can be carved out of 
ownership is reduced to a minimum.” Settlements can no longer 
be made at law but must be created through the medium of 
trusts.”° 

One effect of the Statute of Uses was to give legal operation 
to many interests, formerly cognizable only in equity. The 
effect of the present statutes is not only to reconvert into equi- 
table interests those interests which had been turned into legal 
interests by the Statute of Uses, but to convert into equitable 
interests those partial and successive interests which had been 
the marked characteristic of the old common law. A more com- 
plete reversal of historic continuity could not well be imagined. 
From the point of view of the conveyancer, the new statutes 





67 See Percy Bordwell, “ Property Reform in England,” 11 Ia. L. REv. 1. 
68 Law of Property Act of 1925, 15 Geo. V, c. 20, §1. 

69 Jbid., ss. (1). 

70 Settled Land Act of 1925, 15 Geo. V, c. 18, $9. 
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may not have been revolutionary." From the point of view of 
the legal historian, it is hard to see how they could have been 
much more so. 

The Statute of Uses, therefore, was not the primary object 
of attack in the present reform but the whole law of real prop- 
erty of which the Statute of Uses was taken as a horrible ex- 
ample. The purpose was to substitute for the law of real 
property the law of the chattel real,’ and although this general 
purpose failed in the final outcome, the consciously specific re- 
sults which the projectors hoped to gain by the substitution were 
retained. Among these was the repeal of the Statute,” for it 
had no application to chattels real. 

The Statute of Uses had greatly reduced the number of equi- 
table interests. The effect of the present statute is greatly to 
increase the number of equitable interests, for all successive or 
undivided interests are to be in equity.* There is one exception, 
however, to this increase in equitable interests, for second mort- 
gages are now legal instead of equitable.”* If unaccompanied 
by the title deeds, however, they must be registered.” The gain 
to equity is more apparent than real, however, for along with its 
diffusion, equity is made strictly subordinate to the legal title,” 
and there is always some one who can transfer a title free from 
all except a few special equities, such as equitable restrictions. 
The equity then attaches to the proceeds and care is taken that 
the trust of the proceeds shall not be violated.” 

In one respect, and this is a very fundamental respect, the 
present reform is at one with the old Statute. That Statute was 
aimed at double ownership. It is possible that the intention was 
to wipe it out altogether. The disadvantages of general double 
ownership were as apparent to the projectors of the present 
reform as they were to the advisers of Henry VIII.” To put all 

71 See P. Bordwell, supra, 11 Ia. L. Rev. at 5-8. 

72 Ibid. 8. 

73 Law of Property Act of 1925, 15 Geo. V, 7th Sched. 

74 See P. Bordwell, supra, 11 Ia. L. Rev. at 14. 

75 Law of Property Act of 1925, 15 Gro. V, c. 20, § 85. 

76 Land Charges Act of 1925, 15 Geo. V, c. 22, § 10, Class C (1). 

77 See P. Bordwell, supra, 11 Ia. L. Rev. at 11-14. 

78 Ibid. 5, 10, 11, 16. 


79 See the following statements of the two men whose great work in connec- 
tion with the acts was recognized by knighthood. ‘ Of course the simplest course 
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the successive and undivided interests in England in trust and 
then to give the title to disinterested trustees would have been 
to put the real owners of English land into swaddling clothes. 
They would have been reduced to the position of mere annuitants. 
Accordingly the adult male having an interest equal to a bene- 
ficial life estate in possession is given the legal title as well, 
and the trustees of the settlement hold the legal title to the land 
only under special circumstances as personal representives of the 





would have been to vest the legal ownership which is the subject of the settlement 
in the trustees. But in that case purchasers, lessees, and mortgagees would have 
to deal with the trustees. The trustees, and not the beneficial life-tenant, would 
have been the legal landlords; all leases would have had to be in their names; 
all rents would have been payable to them; all covenants by the tenants would 
have had to be enforced in their names; and actions ior trespass and other in- 
juries would have had to be commenced and prosecuted in their names. In 
such circumstances it would be difficult to get any private trustees to act; and, 
if trustees were obtained, the difficulty of dealing with a recalcitrant or indolent 
trustee would prove insuperable. Moreover, the beneficial tenant for life, would, 
in fact, have been reduced to the position of an annuitant. Such a system 
would be altogether contrary to the policy of the Settled Land Acts, which was 
to place beneficial tenants for life and other persons in analogous situations in 
the position of trustees for their successors, and to confer upon them large 
statutory powers of selling, leasing, and, in proper cases, mortgaging the settled 
land, while safeguarding the material interests of their successors by causing all 
capital money arising from sale or mortgage to be paid either to the trustees 
or into Court. 

“This policy, which is obviously right, was intended not merely for the 
benefit of the persons interested under the settlement, but also of the tenants 
of the land, so as to give the beneficial owner for the time being a free hand in 
its development and management; and the promoters of the Act, therefore, 
recognized that it was hopeless to dream of reversing it by vesting all rights 
in trustees with whom alone third parties should henceforth deal—a course 
which would have resulted in imposing additional costs of management, and in 
placing the trustees’ advisers in a stronger position than those of the tenant for 
life.” Sm ArtHur UnperHitt, A ConcisE EXPLANATION OF LorD BIRKENHEAD’S 
Act, 57-59. 

“ The tenant for life of full age or other person (called ‘the statutory owner ’) 
who during a minority or when there is no tenant for life of full age has the 
statutory powers of a tenant for life is the proper person to make the custodian 
trustee of the settled land (he cannot make away with it) as opposed to the 
trustees of the settlement who will be responsible for the capital money and 
securities. .. . He has powers which put him almost on the same footing as an 
absolute owner, and is entitled to the possession of the title deeds. His position 
of responsibility is not one which trustees would readily undertake. If the trus- 
tees were constituted the custodian trustees and made liable to do what the 
tenant for life directed, their position would be intolerable; it would be an 
attempt to divorce power from responsibility, and would result in nearly doubling 
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beneficial life tenant,*° or during the minority of a life tenant.™ 
This makes the beneficial life tenant the real representative of the 
land under normal circumstances and leaves the trustee the repre- 
sentative of the land under circumstances where incapacity or 
some other reason calls for some one other than the one benefi- 
cially entitled to act and yet ‘where agency would be entirely 
inadequate. The trustee of the settlement under the new acts 
would seem to have worked out his manifest destiny as a super- 
agent. The beneficial life tenant does not get the legal title 
automatically, however, as under the Statutes of Uses but by 
an express vesting deed so that there is no break in the chain of 
title.*? 

The present repeal of the Statute of Uses in England is there- 
fore an expression of dissatisfaction with the entire law of real 
property culminating in the Statute of Uses. In some respects 
that law was much behind the law in the United States, particu- 
larly in the matter of copyhold tenure and the law of inheritances. 
Our many jurisdictions, however, present a problem from which 
the English law has been free. The great mass of our case law in 
future interests is a disgrace to any civilized community. <A 





the costs of all transactions relating to settled land. The possibility of a recalci- 
trant trustee must not be ignored.” Sm BENJAMIN CHERRY, MEMORANDUM ON 
Law oF Property Br, included in Fourth Report of Acquisition and Valua- 
tion of Land Committee, 1919 (Cmd. 424), at p. 43. 

80 Administration of Estates Act of 1925, 15 Gro. V, c. 23, §§ 22-24. 

81 Settled Land Act of 1925, 15 Gero. V, c. 18, § 26. 

82 [bid., § 4. ° 

83 It is to be hoped that the following is an exaggeration but it was the 
official utterance of a very able judge: —“ this brings to us once more a sub- 
ject of perennial debate by lawyers and courts, one which no amount of dis- 
cussion and no accumulation of precedents seems to bring any nearer a final 
or satisfactory settlement. There is an irrepressible something in the human mind 
which responds to the challenge of an unsolved problem or intricate puzzle. 
With young persons it may find expression in labored efforts to answer riddles 
or conundrums or trick questions in mathematics or in heroic efforts to deter- 
mine ‘How old is Ann?’ In later years, when the young person has, like 
Paul, ceased to ‘think as a child’ and becomes a lawyer, the same determination 
to know the unknowable and scale the inaccessible is apt to come to the surface 
in a life and death struggle with the subject of remainders. Thousands of that 
learned profession have assayed the task of drawing a clear, definite, and 
always recognizable distinction between remainders vested and remainders con- 
tingent, but unfortunately, instead of producing what the nonprofessional person 
would naturally expect, a well-beaten path which the wayfaring court, though 
less than wise, may follow and be safe, a map of the routes so laid out reveals 
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law of property is needed instead of a law of real property and 
a law of personal property. England has taken a notable step 
in that direction.** We need not follow in her footsteps, but we 
may profit by her experience. 


Percy Bordwell. 


StaTE University oF Iowa. 





a labyrinth compared with which a plat of interlacing lines connecting all the 
stars in the firmament would be a model of simplicity. It may also be admitted 
that where the courts themselves have sought to blaze their way through a 
jungle of precedents and mark each turn and twist in the route by guideposts 
adorned with Latin quotations which everybody feels in duty bound to admire 
and nobody tries to read, they have, as a rule, found much difficulty in leaving 
a clear highway which others can follow with any assurance of finding their way 
home again. 

“Tt is to be said, however, that there is little confusion or difference of 
opinion upon abstract propositions or rules of law defining and governing re- 
mainders. The settled definitions may be found in every law dictionary and 
treatise on the law of real property, and all admit the soundness of the oft- 
repeated rule that in the construction of wills the intention of the testator is 
the polestar for judicial guidance, but confusion arises and becomes worse con- 
founded in the apparently hopeless inconsistency of the courts in applying 
these rules to concrete facts. It is a matter of almost daily occurrence to find 
that remainders devised in what seems to be identical form and terms are 
held by one court to be vested and by another court contingent, and not infre- 
quently the same court is found to be committed to both propositions. Naturally, 
efforts are often made to avoid the appearance of inconsistency by emphasizing 
minute differences in cases, but each finespun distinction only aggravates the 
lack of harmony, and leaves the lawyer or the court who is anxious to keep in 
line with authorities in ever-increasing doubt —not so much in respect to the 
fundamental principles of the law of remainders as to their practical application to 
the case in hand.” Weaver,,J., in Dowd v. Scally, 174 N. W. 938, 939 (Ia., 1919). 

84 For the more general aspects of the reform in England, see P. Bordwell, 
supra, 11 Ia, L. REv. 1. 
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Situs oF SHARES OF Stock. — Situs is a term which has received 
so many perplexing connotations that even scholarly and careful defi- 
nitions are in irreconcilable conflict.t One thing, however, is clear, 
and that is that situs is intimately bound up with jurisdiction, — and, 
more particularly, with jurisdiction over things. When most property 
was tangible, such as land and chattels, situs was practically synony- 
mous with physical location. However, as the kinds of property have 
increased and intangible property has multiplied, this physical con- 
ception of situs has given way. There still remains the other notion 
behind situs — jurisdiction in rem — and this seems better to harmon- 
ize the modern usages of the term than any other idea. Situs, then, 
it is submitted, means jurisdiction in rem.’ A thing, whether tangible 





1 See J. H. Beale, “‘ Jurisdiction in Rem to Compel Payment of a Debt; ” 
27 Harv. L. Rev. 107; C. E. Carpenter, “ Jurisdiction over Debts,” 31 Harv. L. 
Rev. 905; J. H. Beale, “ Situs of Things,” 28 Yate L. J. 525; Thomas Reed 
Powell, “ The Business Situs of Credits,” 28 W. Va. L. Q. 80. 

2 See note 1, supra. 

3 This definition of situs falls midway between two extreme views. At one 
end of the scale situs is regarded as a combination of physical facts, a physical 
relation to a territory giving the courts of ‘that territory jurisdiction. See, Joseph 
H. Beale, supra, 28 Yate L. J. 525. It is difficult, however, to identify the 
“physical” facts which determine the situs of intangible things. At the other 
extreme, situs is considered merely descriptive of the result of the decisions. See 
Thomas Reed Powell, supra, 28 W. Va. L. Q. 89, 90. 
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or intangible, has a situs within a state when that state may properly 
be said to have jurisdiction in rem over it. 

This conception does not conflict with a proper use of situs in deter- 
mining jurisdiction to tax property. In levying a property tax, the 
state imposes upon the property an obligation essentially similar to 
that imposed by courts in rendering a judgment against property at- 
tached. In each case, the power of the state, in the exercise of its 
jurisdiction in rem, to transfer title to a purchaser by tax deed or 
sheriff’s deed is the basis of the idea of situs. 

To define situs as jurisdiction in rem, however, necessarily postulates 
a res. Certain uses of the term which have erroneously disregarded 
this requirement must be noted. Thus, a debt is often said to have a 
situs, For purposes of garnishment, this is said to be where the 
debtor may be sued.* But since a debt is merely a relation between 
debtor and creditor which is incapable of existing independently of 
the parties to that relation, it is clear that it can have no situs. 
It can be properly dealt with only by a court having personal jurisdic- 
tion over the parties to the relation; and to say that it has a situs 
leads to the unfortunate and dangerous result of trying to resolve a 
problem calling for jurisdiction in personam by principles which govern 
actions in rem. 

Further needless difficulties are encountered in taxation where courts 
have sought to find a situs for a debt at the domicil of the creditor.* 
No less confusing has been the result of the attempt by some courts 
to apply situs in its physical sense to the status of marriage.’ Properly 
applied, the term means jurisdiction over a thing — jurisdiction in 
rem —and only by treating situs in this sense can confusion be 
avoided. 

Jurisdiction is the power of a state to act on some subject matter 
in such a way that other states will give binding force to its action. 
It rests on the conformity of the exercise of the sovereign power of a 
state with certain generally accepted principles of international comity 
which allow that state to act validly in a certain situation.* The 
reasons for this general recognition of the action of this state by other 
sovereigns are various and must be sought with reference to the partic- 
ular kind of case. Sometimes it rests on territorial power. Again it 
may be postulated on the relation of domicil or of national allegiance. 
Jurisdiction in rem is essentially of this nature. A state has jurisdic- 





4 Harris v. Balk, 198 U. S. 215 (1905). 

5 See J. H. Beale, “‘ Jurisdiction in Rem to Compel Payment of a Debt,” 
27 Harv. L. REv. 107, 115. 

6 See State Tax on Foreign Held Bonds, 15 Wall. (U. S.) 300 (1873). A 
tax on a debt at the domicil of the creditor is much better explained as a per- 
sonal tax on the creditor measured by his assets than by saying that the debt has 
a situs. See J. H. Beale, supra, 27 Harv. L. Rev. at 114. The so-called situs of a 
debt for taxation is an unfortunate expression and it leads to the unhappy error 
into which some courts have fallen of saying the debt has a situs for taxation 
at the domicil of the debtor. Blackstone v. Miller, 188 U. S. 189 (1903). This 
results in nothing less than an attempt to tax a liability as property. 

7 See, e.g., Peop'e v. Baker, 76 N. Y. 78 (1879). See also J. H. Beale, “ Had- 
dock Revisited,” 39 Harv. L. Rev. 417, 426-427. 

8 See J. H. Beale, “The Jurisdiction of a Sovereign State,” 36 Harv. L. Rev. 


241. 
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tion in rem when some reason can be found for allowing the action 
of this state to bind other states in respect to the thing which is the 
object of the jurisdiction. 

Applying these principles to the situs of shares of stock, they are 
uniformly held to have a situs at the domicil of the corporation.® 
One line of thought, which seeks a physical element in situs, explains 
this result on an almost tangible location of the shares in the jurisdic- 
tion where the corporation is domiciled because of the connection of 
the shares with something tangible there, presumably the transfer books 
of the corporation.’® It may also be said that a share of stock is some 
sort of proprietary interest in the corporate entity,’’ and may conse- 
quently be properly allocated for action im rem to the state of its 
domicil. But the conventional reason for assigning the shares a situs 
at the domicil of the corporation is that the law of the state creating 
the corporation is the proper one to enforce the rights arising out of 
the stock and to regulate the internal affairs of the corporation.?? 
This seems the sound explanation. The state of the corporation’s 
domicil is the one whose courts have the duty and the right of gov- 
erning the corporation and this seems a proper reason for other states 
to defer to its action regarding the shares. An apparent exception to 
the rule that shares of stock have a situs at the domicil of the corpora- 
tion is found where the Uniform Stock Transfer Act is in force. This 
enactment merges the shares into the certificate so that the state deal- 
ing with the certificate has power to affect the shares independently 
of the state of the corporate domicil.’* But this power really rests on 
the will of the state of domici! which by adopting the Transfer 
Act concedes the jurisdiction over the shares to the state where the 
certificate is found. The exception to the rule is, therefore, only 
apparent. 

Many of the cases say also that a share of stock has a situs at the 
domicil of the owner.'* This seems but another misuse of the word 
situs. These expressions can mean nothing more than that the state 
of the owner’s domicil by acting upon him personally through a court 
of equity can control the shares by coercing the owner to dispose of 
them according to its will,*° in much the same way that a court of 
equity will order a defendant personally subject to the court to make a 





9 Tappan v. Merchants Nat. Bank, 19 Wall. (U. S.) 490 (1873); People’s 
Nat. Bank v. Cleveland, 117: Ga. 908, 44 S. E. 20 (1903); Matter of Bronson, 
150 N. Y. 1, 44 N. E. 707 (1806); Matter of Cooley, 186 N. Y. 220, 78 N. E. 
939 (1906). ; 

10 J. H. Beale, supra, 27 Harv. L. Rev. at 113. 

11 See Van Allen v. Assessors, 3 Wall. (U. S.) 573, 584 (1865). 

12 See Ashley v. Quintard, 90 Fed. 84, 89, 90 (6th Circ., 1898); Direction 
Der Disconto Gesellschaft v. United States Steel Corp., 300 Fed. 741, 746 (S. D. 
N. Y., 1924); Plimpton v. Bigelow, 93 N. Y. 592, 500, 602 (1883). 

18 UntForM Stock TRANSFER Act, §§ 1, 13. 

14 Ashley v. Quintard, supra; Direction Der Disconto Gesellschaft v. United 
States Steel Corp., supra, at 746; Plimpton v. Bigelow, supra; Matter of Bronson, 
supra. 

15 See, however, the remark of Judge Hand in Direction Der Disconto Gesell- 
schaft v. United States Steel Corp., supra, at 746: “Similarly where the share- 
holder is there the share may be transferred by compulsion, and perhaps since 
he is subject to compulsion, by a decree in rem when he does not obey.” 
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conveyance of foreign land.*° These courts confuse the relation of 
the state to a person (jurisdiction in personam) and the relation of the 
state to a thing (jurisdiction in rem, or situs). 

Most courts have held that no jurisdiction exists over shares of 
stock in a foreign corporation merely by virtue of the fact that it is 
carrying on business in the state.17 However, some cases hold that 
where the corporation has become “ domesticated” in a state, its 
stock acquires a situs there.‘* A plausible argument is made from 
policy in favor of this view because of the custom of corporations to 
incorporate in a state where taxes are low and regulations lenient, and 
conduct the bulk of their business in another jurisdiction.*® Some 
states taking the stand that the stock had a situs in the second state 
were aided by local statutes.2° But unless these statutes amount to 
forcing the corporation to reincorporate in the second state, which they 
did in the decided cases, it seems difficult to find a sufficient reason to 
give its courts jurisdiction im rem over the shares of the corporation. 
The power to tax and regulate the business of the corporation in that 
state seems to afford it adequate protection. 

Where certificates of stock in a foreign corporation are in the state 
a number of cases regard them as mere evidence of ownership and hold 
that the stock which they represent acquires no situs there.” Other 
courts, however, regard the certificates as a basis for the situs of the 
stock,” and this view is sanctioned by a recent case in the Supreme 
Court.** These cases seem supported by a sound line of reasoning 
which assimilates certificates of stock to promissory notes and deeds 
which are treated as having a situs where they are found.** Certifi- 
cates of stock are recognized in the market as commercial documents 





16 Massie v. Watts, 6 Cranch (U. S.) 148 (1810). 

17 Ashley v. Quintard, supra; New Jersey Sheep & Wool Co. v. Traders’ 
Deposit Bank, 104 Ky. 90, 46 S. W. 677 (1898); Plimpton v. Bigelow, supra. 
See collection of cases in 55 L. R. A. 706. 

18 Bowman v. Breyfogle, 145 Ky. 443, 140 S. W. 604 (1911); Young v. So. 
Tredegar Iron Co., 85 Tenn. 189, 2 S. W. 202 (1886). See 25 Harv. L. Rev. 
470. Cf. 39 Harv. L. Rev. 125. 

19 See 55 L. R. A. 7096. 

20 See Young v. So. Tredegar Iron Co., supra. 

21 Pinney v. Nevils, 86 Fed. 97 (1st Circ., 1898); Smith v. Downey, 8 Ind. 
App. 179, 34 N. E. 823, s. c. 35 N. E. 568 (1893); Armour Bros. Banking Co. 
v. Smith, 113 Mo. 12, 20 S. W. 690 (1892); Plimpton v. Bigelow, supra; Ireland 
v. Globe Milling etc. Co., 19 R. I. 180, 32 Atl. 921 (1895). 

22 Puget Sound Nat. Bank v. Mather, 60 Minn. .362, 62 N. W. 396 (1895); 
Simpson v. N. J. Contracting Co., 165 N. Y. 193, 58 N. E. 896 (1900). 

23 Direction Der Disconto Gesellschaft v. United States Steel Corp., 45 Sup. 
Ct. Rep. 207. See also the same case in the lower court, 300 Fed. 741. For 
the facts of this case, see Recent CAsEs, infra, p. 506. 

A tenuous distinction has been attempted in 25 Harv. L. Rev. 74, where it is 
said that a pledge of the certificates in a state creates a residuary interest there 
which can be dealt with by the courts of that jurisdiction, while if there is no 
pledge no interest is created which the courts of that state can control, and con- 
sequently the stock acquires no situs there. In the Direction Der Disconto 
Gesellschaft case, part of the certificates were pledged while the others were merely 
held by an agent in England. The court drew no distinction between them, 
but treated all on the same ground. 

24 Commissioners of Stamps v. Hope, [1891] A. C. 476; N. Y. Life Ins. Co. 
v. Public Trustee, 131 L. T. 438 (1924). See also 25 Cox. L. Rev. 366. 367. 
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of value.*° The analogy seems accurate, and there is a basis for giving 
the stock a situs where the certificates of stock are found, even though 
it retains a situs at the corporate domicil. The possible objection that 
this would give the stock a dual situs, which involves asserting that a 
thing can be in two places at the same time,”® disappears when the 
nature of situs is comprehended as a matter not of physical relation 
but of jurisdiction." If commercial usage identifies the shares of stock 
with the certificate to such an extent that a court having the certificate 
may affect the share and have other courts respect its jurisdiction, the 
share has a situs with the certificate. This disposes also of another 
objection. It is claimed that to allow the share a situs with the certifi- 
cate would result in two states acting im rem on the share antagonis- 
tically, to the detriment of the claims of the interested parties. But 
comity is the basis of the recognition of the situs of a share with the 
certificate, in accordance with their customary commercial identifica- 
tion. May not this same comity lead nations to respect each other’s 
jurisdiction so that prior action im rem in one state of situs will suspend 
or terminate the possibility of action in rem in the other? ** 





INTERSTATE COMMERCE: AcTS INTRINSICALLY LOCAL PERFORMED 
By VENDOR UNDER INTERSTATE SALE AFTER DELIVERY TO PURCHASER. 
— Where goods are shipped from one state to another to fulfill orders 
taken in the state of destination, it seems to be settled that the 
latter state cannot interfere with the goods until they have been de- 
livered to the customer, since they are a part of interstate commerce 
until that point is reached, even though the shipment was made 
to the vendor’s agent and the latter delivered them to the customer.* 
In such a situation the transit is said to end upon delivery to the 





25 See Russel v. Bell Tel. Co., 180 Mass. 467, 62 N. E. 751 (1902). 

26 See Direction Der Disconto Gesellschaft v. United States Steel Corp., 300 
Fed. at 746. 

27 Ibid. 

28 See Direction Der Disconto Gesellschaft v. United States Steel Corp., 45 
Sup. Ct. Rep. at 208, where this objection is stated and answered in the opinion 
of the Court. 

1 Caldwell v. North Carolina, 187 U. S. 622 (1903); Rearick v. Pennsyl- 
vania, 203 U. S. 507 (1906); Dozier v. Alabama, 218 U. S. 124 (1910) ; Crenshaw 
v. Arkansas, 227 U. S. 389 (1913); Stewart v. Michigan, 232 U. S. 665 (1914); 
Davis v. Virginia, 236 U. S. 697 (1915). 

It was formerly thought that whether a state could tax goods shipped in 
interstate commerce depended upon whether the goods had been removed from 
their original packages or not. This idea resulted from the original package 
doctrine applying to taxation of imports from foreign countries, a doctrine an- 
nounced in Brown v. Maryland, 12 Wheat. (U. S.) 419 (1827). The elimination 
of this doctrine from application to commerce solely among the states seemed to 
have been accomplished by American Steel & Wire Co. v. Speed, 192 U. S. 500 
(1904), and Rearick v. Pennsylvania, supra. Some doubt was cast upon this 
conclusion by several later cases. Standard Oil Co. v. Graves, 249 U. S. 389 
(1919); Askren v. Continental Oil Co., 252 U. S. 444 (1920); Bowman v. Con- 
tinental Oil Co., 256 U. S. 642 (1921); Texas Co. v. Brown, 258 U. S. 466 (1922). 
A recent case, however, seems finally to have abolished the original package 
ey as regards interstate commerce. Sonneborn Bros. v. Cureton, 262 U. S. 
506 (1923). 
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customer. But if the goods are not shipped under a prior contract 
of sale, they lose their interstate character upon coming to rest await- 
ing sale.* A more difficult question arises where by the original con- 
tract the vendor has agreed to perform certain work on or with these 
goods after delivery to the customer, such as installing and testing, 
and the state attempts to interfere with those transactions. The 
question then arises whether those transactions, which are intrinsically 
of a local nature, are to be treated as part of interstate commerce 
because of their relation to an interstate sale. 

In Browning v. Waycross* the United States Supreme Court said 
that the interstate shipment and delivery of lightning rods were 
wholly separate from their installation, that an agreement by the 
vendor to install was not essential to the accomplishment of the 
sale, and that the parties by including the matter of installation in 
their original contract could not convert what was exclusively local 
business into interstate commerce within the protection of the com- 
merce clause. In General Railway Signal Co. v. Virginia,* under a 
contract for the sale and installation of a signal system on a railroad 
in another state, the vendor had to employ in that state skilled and 
unskilled labor to dig ditches, to construct concrete foundations, and 
to paint the completed structures. The Court held this was intra- 
state business, on the ground that the facts showed local business 
separate and distinct from interstate commerce, within the doctrine 
applied in Browning v. Waycross. In York Mfg. Co. v. Colley,® the 
Supreme Court said that supervision by the vendor’s engineer over 
installing and testing a complicated ice manufacturing plant sold in 
interstate commerce was an interstate transaction. The grounds for 
the decision seem to have been that the machinery involved was so 
complicated that it could not have been sold without providing for 





2 The goods or transactions in connection with them may be taxed there- 
after by the state. Brown v. Houston, 114 U. S. 622 (1885) ; Susquehanna Coal 
Co. v. South Amboy, 228 U. S. 665 (1913); Singer Sewing Machine Co. v. 
Brickell, 233 U. S. 304 (1914) ; Wagner v. Covington, 251 U. S. 95 (1919). 

3 233 U. S. 16 (1914). The defendant took an order from a customer in 
state B, under which a corporation in state A shipped lightning rods to the 
defendant, who, as agent for the corporation, delivered them to the customer 
and installed them upon the latter’s house. The provision for installation was 
part of the original contract of sale. The Court held that the town in which the 
customer lived could place an occupation tax upon the defendant for putting up 
the lightning rods, on the ground that the transaction was not a part of interstate 
commerce. 

* 246 U.S. 500 (1918). The Court upheld a fine imposed upon the defendant, 
a foreign corporation, for doing business in another state without first obtaining 
proper authority. The Court may have been influenced by the magnitude of the 
transaction involved in the latter state in installing the signal system, but it did not 
mention that fact. 

5 247 U. S. 21 (1918). The contract called for the sale of ice manufacturing 
machinery by a Pennsylvania corporation, to be delivered in Texas, and to be 
installed and tested under the supervision of an engineer furnished by the vendor, 
to be assisted by mechanics furnished by the purchaser. The engineer was to 
be paid by the purchaser at a fixed sum per diem. It took three weeks to erect 
the plant and one week to test it thereafter. The Court held that the installing 
and testing were within the protection of the commerce clause and that the foreign 
corporation could sue on the contract in Texas courts without obtaining a permit 
required of foreign corporations doing business in Texas. 
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installation and testing by the vendor, and since the contract of 
sale was interstate in character, the installation and testing, as an 
essential part of the sale, also fell within the protection of the 
commerce clause. 

Thus, the character of the subsequent transactions seems to be 
determined by their relation to the sale in question. It would seem 
that the subsequent transactions will be within the protection of the 
commerce clause if the nature of the goods sold is such that the 
insertion of provisions for installing, or for installing and testing, 
was essential to the accomplishment of the sale,® except where part of 
the work done by the vendor is of such nature that it could be per- 
formed equally as well under the direction of the purchaser.’ After 
these cases, it is apparent that acts done in connection with goods 
sold may fall within the protection of the commerce clause although 
done after the interstate transit has ended. The question seems to be 
how essential the subsequent transaction must be to the accomplish- 
ment of the sale, and how far beyond digging ditches, laying con- 
crete foundations, and painting signals the Court would go in applying 
the localizing doctrine of General Railway Signal Co. v. Virginia.® 

In the recent case of ‘Kansas City Structural Steel Co. v. Arkansas,® 
the Court applied what might be termed the converse of the doctrine 
involved in the cases above. The Court found that the goods were to 
be used by a sub-contractor to construct a bridge, a transaction of a 
local character, and concluded that, since delivery to the sub-con- 
tractor was essential to the building of the bridge, the delivery of 
the goods to the sub-contractor by the shipper after an interstate 
shipment to itself was intrastate in character.*° This case seems to 





6 See Browning v. Waycross, supra, where White, C. J., at p. 23, says the 
case is not one “ where because of some intrinsic and peculiar quality or inherent 
complexity of the article, the making of such agreement was essential to the 
accomplishment of the interstate transaction.” In York Mfg. Co. v. Colley, 
supra, White, C. J., at p. 24, uses that as a line of distinction between the 
two cases. : 

7 This would seem to follow from the way in which White, C. J., in York 
Mfg. Co. v. Colley, supra, distinguishes ‘General Railway Signal Co. v. Virginia, 
supra. At p. 26, he says: “in that case the work required to be done by the 
contract over and above its inherent and intrinsic relation to the subject matter 
of the interstate commerce contract involved the performance of duties over 
which the state had a right to exercise control because of their inherent intra- 
state character.” . Thus, the transactions in a case involving a combination of the 
decisive facts of General Railway Signal Co. v. Virginia and York Mfg. Co. 
v. Colley would seem to be intrastate in character. 

8 Supra, note 4. 

9 46 Sup. Ct. Rep. 59 (1925). For the facts of this case, see Recent CAsEs, 
infra, p. §11. Briefly, the defendant, a Missouri corporation, contracted to erect 
a bridge in Arkansas and sublet most of the work. Thereafter the defendant 
shipped materials for the bridge from Missouri to itself in Arkansas and delivered 
them to the sub-contractor, who used them in the construction work. The Court 
~_ that the delivery of the materials to the sub-contractor was intrastate 

usiness. 

10 The Court, at p. 61, said: “The delivery of the materials to the subcon- 
tractor was essential to the building of the bridge, and that was an intrastate 
and not an interstate transaction. The fact that the materials had moved from 
Missouri into Arkansas did not make the delivery of them to the subcontractor 
interstate commerce.” 
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produce an undesirable result in creating uncertainty as to the method 
of approach in cases involving acts by the vendor subsequent to 
delivery.‘ It is impossible to say whether in future cases the Court 
will adopt the line of reasoning in the Steel Co. case or that of the 
three cases first discussed. If the Court follows the former, it will 
look first at the subsequent use of the goods and may treat that as 
cutting short the interstate character of the shipment before delivery.** 
On the other hand, if the Court follows the doctrine of the earlier 
cases, it will look first at the shipment, admittedly interstate until 
delivery, and will then examine the subsequent transactions to see 
whether they are essential enough to the accomplishment of the inter- 
state sale to fall within the protection of the commerce clause. If 
any transaction beyond the termination of the transit is to be con- 
sidered within the protection of the commerce clause, it is submitted 
that this should be done on the basis of a doctrine combining General 
Railway Signal Co. v. Virginia’® and York Mfg. Co. v. Colley, 
and that subsequent transactions should not have the effect of cutting 
short the interstate character of a shipment before the termination 
of the transit. 





STATUTORY JURISDICTION OVER INTERSTATE CrIME.— The common 
law by practically uniform judicial decision in America’ has estab- 
lished the territorial theory * of jurisdiction over crimes. By applica- 





11 The fact that the shipper had contracted to do some work itself on the 
bridge after the subcontractor finished his work would seem immaterial to the 
question whether delivery of materials to the sub-contractor to be used by 
the latter in his work on the bridge was within the protection of the commerce 
clause. 

12 In Kansas City Structural Steel Co. v. Arkansas, supra, the Court said, 
at p. 61: “So far as concerns the question here involved, the situation is the 
equivalent of what it would have been if the materials had been shipped into the 
State and held for sale in a warehouse, and had been furnished to the subcon- 
tractor by a dealer.” It is difficult to see how the use to be made of goods 
shipped from one state to another under a prior contract of sale can make the 
situation the same as though they were shipped without a prior contract of sale 
and held in the second state awaiting sale. If there is a prior contract of sale, 
the cases cited in. note 1, supra, show that the goods remain part of interstate 
commerce until delivery to the purchaser. If there is no prior contract of sale, 
the cases cited in note 2, supra, show that the interstate character ends when the 
goods come to rest awaiting sale. None of the cases cited in those two notes 
considered the use to be made of the goods. 

13 Supra, note 4. 

14 Supra, note 5. 

1 The English law is the same. See e.g., Regina v. Ellis [1899] 1 Q. B. 230. 

2 There is no inherent sanction for the territorial theory of jurisdiction. 
Other theories, equally tenable, exist. When a crime has been committed the 
forum of punishment may possibly be that of the sovereignty of which the 
offender is a subject, that of the domicil of the offender, that of the sovereignty 
injured by the offense, that of the place where the criminal was apprehended, 
and that of the place where the crime was committed. See HoLianp, Jurispru- 
DENCE, 12 ed., 422. The common law choice of the latter forum may perhaps 
be explained historically. See Albert Levitt, ‘‘ Jurisdiction Over Crimes,” 16 
J. Crm. L. & Crm. 316. On the general subject of jurisdictional theories, see 
2 Moore, Dic. Int. Law, 243; 1 WHarTON, Criminal Law, 11 ed., 414N.; 
Francis Wharton, “ Conflict of Criminal Laws,” 1 Cro. L. Mac. 689. 
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tion of that theory, the state within whose territorial limits a crime 
has been effectively consummated will punish its commission. The 
absence of the criminal from the state at the time of the commission 
of the crime is immaterial.* Conversely, if the crime has not been 
consummated within the state, its courts will not assume jurisdiction 
over the offense at common law.® The fact that the criminal may 
have been present in the state is of no jurisdictional consequence.® 

When all of the acts in the crime-chain occur within a single state, 
questions of the place of punishment are questions of venue.? When 
some of the links in the crime-chain occur within the state and others 
occur without the state, the problem becomes one of jurisdiction. 
If the common law is unchanged by statute, the solution of this 
problem is found by examining the crime, determining by its nature 
its point of consummation, and deciding whether this consummation 
in fact took place within the state. 

The comparative simplicity of this method of solution does not 
exist when one of the states concerned with the crime has changed the 
common law by statute. Statutes of such a nature are numerous.* 
Many of these legislative enactments concern jurisdiction over specified 
offenses, chiefly homicide,® larceny,’° and bigamy.'t Others are phrased 





See also ANNUAIRE, L’INsTITUT DE Droit INTERNATIONAL, 1879-80, p. 50 (Rap- 
port de M. Ch. Brocher). 

3 United States v. Guiteau, 12 D. C. 498 (1882); State v. Gessert, 21 Minn. 
369 (1875). 

4 If the criminal, although absent from the state, commits the offense within 
the state “through the means of a merely material agency or by a sentient 
agent who is innocent,” the law deems him “constructively present.” Noyes v. 
State, 41 N. J. L. 418 (1879); Adams v. People, 1 N. Y. 173 (1843); Lindsey 
v. State, 38 Ohio St. 507 (1882). This is merely a fictitious way of saying that 
presence in the state is not required. When a felony is committed within the 
state by a guilty party at the instigation of one without the state, the doctrine 
of “constructive presence” is inapplicable. This result may be explained by the 
extreme technicalities of the old law of principal and accessory. In the absence 
of statute, the crime of the accessory is consummated and can be tried where“ 
the instigation takes place. State v. Chapin, 17 Ark. 561 (1856); State v. 
Moore, 26 N. H. 448 (1853). 

5 Gilbert v. Steadman, 1 Root (Conn.) 403 (1792); Im re Carr, 28 Kan. 1 
(1882) ; State v. Shaeffer, 89 Mo. 271, 1 S. W. 293 (1886). 

6 State v. Hall, 114 N. C. 909, 19 S. E. 602 (1894). Cf. United States 
v. Davis, 2 Sumn. 482 (C. C. D. Mass., 1837). See Wilbur Larremore, “ Inter- 
state Crime and Interstate Extradition,” 12 Harv. L. Rev. 532. 

7 See Murray v. State, 98 Miss. 594, 54 So. 72 (1911). 

8 Practically every state has statutes extending the strict common law on 
this subject in some degree. These statutes are desirable in view of the situations 
which arise in the complex society where increase in interstate communication 
carries with it an increase in interstate crime not capable of being treated 
effectively by old common law methods. 

9 Under these statutes, if the victim dies within the state, the homicide may 
be punished there, irrespective of the fact that the mortal wound was inflicted 
without the state. For cases in which jurisdiction was assumed by virtue of such 
statutes, see Commonwealth v. Macloon, tor Mass. 1 (1869); Tyler v. State, 
statutes, see Commonwealth v. Macloon, tor Mass. 1 (1869); Tyler v. People, 
8 Mich., 320 (1860); Ex parte McNeeley, 36 W. Va. 84, 14 S. E. 436 (1892). 

10 Under these statutes, larceny may be punished where the stolen property is 
carried, although the felonious taking occurred without the state. For examples 
of such statutes, see 1923 Ata. Cope, § 4911; 1909 N. Y. Penar Law, § 1301. 
In the absence of statutory change, this result will generally not be reached under 
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generally and give the state jurisdiction over all crimes which are 
partly committed within the state.’* 

The effectiveness of these latter statutes is dependent upon the 
application given them by the courts. Cases in which jurisdiction 
has been assumed by virtue of such statutes almost uniformly present 
situations in which a material part of the crime has occurred within 
the state.* The courts, however, say, by way of dictum, that only 
if a material part of the crime occurs within the state will they assume 
jurisdiction.1* A recent New York case not only holds that the ele- 
ment of materiality is essential to jurisdiction but also lays down a 
rule for determining this materiality..° “We think a crime is not 
committed either wholly or partly in this state, unless the act within 
this state is so related to the crime that if nothing more had followed, it 
would amount to an attempt.”*® A consideration as to the sound- 
ness of this point involves two questions. Is the requirement that a 
material part of the crime take place within the state a legitimate 
limitation upon the general words of the statute? Is the rule for 





the common law. Strouther v. Commonwealth, 92 Va. 789, 22 S. E. 852 (1895). 
But see State v. Cummings, 33 Conn. 260 (1866). See 1 BisHop, Crowmiar Law, 
9 ed., §§ 137-142. 

11 The act of cohabiting in the state following a foreign bigamous marriage 
is made criminal by these statutes. State v. Hughes, 58 Iowa 165, 11 N. W. 706 
(1882) ; State v. Stewart, 194 Mo. 345, 92 S. W. 878 (1006). Cf. People v. Price, 
250 Ill. 109, 95 N. E. 69 (1911). For a discussion concerning this, and the two 
preceding types of statutes, see 26 Cor. L. Rev. 72. 

12 1909 N. Y. Penat Law, § 1930, provides: “ The following persons are liable 
to punishment within the state: 1. A person who commits within the state any 
crime, in whole or in part; ...” To like effect, see 1913 Ariz. Rev. Srar., 
§ 25 (1); 1923 Cat. Penat Cope, § 27 (1); 1919 Ipa. Comp. Srar., § 8091; 1913 
N. D. Penat Cope, § 9206. 

13 People v. Botkin, 9 Cal. App. 244, 98 Pac. 861 (1908); People v. Chapman, 
55 Cal. App. 192, 203 Pac. 126 (1921); State v. Sheehan, 33 Ida. 553, 196 Pac. 
532 (1921); People v. Bihler, 154 App. Div. 618, 139 N. Y. Supp. 819 (1913), 
afi’d, 210 N. Y. 592, 104 N. E. 1136 (1914); People v. Zayas, 217 N. Y. 78, r11 
N. E. 465 (1916). Cf. People v. Doud, 202 N. Y. Supp. 579 (Spec. T., 1923). 

14 See People v. Chapman, 55 Cal. App. at 197; 203 Pac. at 129. The facts of 
Edge v. State, 117 Tenn. 405, 99 S. W. 1098 (1907), would seem to mark that case 
as a holding that the acts committed within the state must be a material part of 
the crime. The defendant was indicted in Tennessee as accessory before the fact 
to murder. The defendant, while in the state, incited X to commit an abortion 
which later occurred in North Carolina. The victim died in Tennessee. A statute 
(1917 SHANNON’s TENN. Cope, § 6935) gave the state jurisdiction over offenses 
commenced within the state and consummated without the state. The court held 
there was no jurisdiction over the offense. The authority of the case is weakened, 
however, by the fact that the court based its decision on other grounds and ex- 
pressly said that the statute was “inapplicable in the present instance.” 117 
Tenn. at 410, 99 S. W. at 1099. 

15 People v. Werblow, 241 N. Y. 55, 148 N. E. 786 (1925). The defendant 
was indicted for grand larceny. He and two others conspired in New York to 
obtain money by false pretences from the London branch of a New York bank. 
The money was so obtained in London. The court held that no crime had been 
committed in part in New York, nor had any act occurred without the state af- 
fecting persons or property within the state, and that, therefore, 1909 N. Y. 
Penat Law, §§ 1930(1) and 1933, did not give the court jurisdiction over the 
offense. For the facts of this case, see Recent Cases, infra, 508. For the terms 
of the statutes involved, see note 12, supra, and note 20, infra. 

16 Cardozo, J., in People v. Werblow, 241 N. Y. at 61; 148 N. E. at 789. 
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determining this materiality a desirable one? An affirmative answer 
to the first question is dictated by practical considerations and general 
principles of statutory construction. When less than a material part 
of a crime occurs within the state, not only is it probable that the 
state is not interested in the offense, but also difficulties of proof 
might deter prosecution. Furthermore, the refusal of the court to 
extend the application of the statute to a situation probably not 
within the intention of the legislature is supported by the rule of strict 
construction of penal statutes.‘ As to the second question, there is 
no logical basis for holding that an act not progressing to the stage 
of an attempt is no part of the completed crime. Pragmatically, an 
act of preparation is just as much a part of the crime.’*® But the 
workability of the rule in that it lays down a definite guide for deci- 
sion would seem to overweigh the logical difficulty.’® 

On considerations similar to those discussed above must rest an 
approval of the court’s limitation of the other statute, involved in 
the Werblow case, which conferred jurisdiction over acts affecting 
persons or property within the state.*° The effect of the decision in 
that case is to render the statute, despite its broad language, available 
only if the acts done without the state directly affect such persons 
or property.2* This process of limitation is analogous to that em- 
ployed by courts when they construe general statutes defining crimes. 
By confining the scope of the statute to situations within the courts’ 





17 See 2 SUTHERLAND, STATUTORY CONSTRUCTION, 2 ed., § 520; Enpiicn, IN- 
TERPRETATION OF STATUTES, § 330. 

18 This is illustrated by the fact that whether certain acts reach the status of 
a criminal attempt depends in large measure on the nature of the completed 
crime. See Joseph H. Beale, ‘‘ Criminal Attempts,” 16 Harv. L. Rev. 4or1. 

19 A large body of decisions has grown up settling the general principles of the 
law of criminal attempts. It will then be easier for a court to look at a given 
set of acts with a view to determining whether they fall within these principles, 
than to determine with no guide whether the acts form a material part of the 
crime. The rule will also aid district attorneys in selecting cases for prosecution, 
and defendants in preparing their defense. 

20 1909 N. Y. Penat Law, § 1933. This section provides: 

“A person who commits an act without this state which affects persons or 
property within this state, or the public health, morals, or decency of this state, 
and which, if committed within this state, would be a crime, is punishable as if 
the act were committeed within this state.” 

Aside from the Werblow case, there is but one other case in which this statute 
has been construed in New York. People v. International Nickel Co., 155 N. Y. 
Supp. 156 (Co. Ct., 1914), aff’d, 168 App. Div. 245, 153 N. Y. Supp. 205 (1915) ; 
aff'd, 218 N. Y. 644, 112 N. E. 1068 (1916). The opinion of the lower court 
contains the fullest discussion. See 155 N. Y. Supp. at 159. Smoke and fumes 
were blown into New York from the defendant’s plant in New Jersey. The 
court held that there was no jurisdiction over the nuisance in New York. The 
authority of this case is weakened by a dictum in the Werblow case. See 241 
N. Y. at 68, 148 N. E. at 791. 

21 Particular attention is called to the language of the court on this point. 
See People v. Werblow, 241 N. Y. at 68, 148 N. E. at 791, per Cardozo, J. An 
examination of the passage shows that practical considerations were of great 
weight with the court in limiting the general words of this section. But, when 
the learned judge says that the larceny in London was not an act affecting any 
property in New York because “the property, pounds sterling, was in London” ; 
and was not an act affecting persons in New York because “it was not a crime 
against the person at all, but one directed against property,” the argument 
savors strongly of scholasticism. 
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jurisdiction, questions of the validity of the statute, which might arise 
if the statute were broadly interpreted, are avoided.”” 

Suppose, however, that the legislative intent to assume jurisdiction 
over acts committed without the state irrespective of any consequence 
within the state, should be so clearly voiced that by no process of 
judicial interpretation could the statute be limited to acts or effects 
within the state.** Would such a statute be valid? ** The language 
of at least two early decisions ** which held such statutes void would 
seem to indicate that their invalidity may be based on “ general 
principles ” ** irrespective of constitutional provisions. But today 
there seems no need to rely upon such nebulous grounds. A statute 
of the type suggested could be held unconstitutional under the due 
process clause of the Fourteenth Amendment.”* Furthermore, such 
a statute might fall foul of constitutional provisions in the state of its 
enactment. 





FORFEITURE PROVISIONS IN INSURANCE PREMIUM NOoTES. — When 
a promissory note is given for an antecedent debt or a debt contem- 
poraneously incurred, the “general rule in most situations is that the 
intent of the parties determines whether the note is taken in absolute 
or conditional payment. Since usually their intention does not ap- 





22 See State v. Gritzner, 134 Mo. 512, 36 S. W. 39 (1896). For an extreme 
example of the limitation of a statute by the court’s reading into it provisions 
which will confine it to offenses committed within the jurisdiction of the legis- 
lature, see Macleod v. Attorney General, [1891] A. C. 455. Cf. Johns v. State, 
1g Ind. 421 (1862); Commonwealth v. Kunzmann, 41 Pa. St. 429 (1862); 
Regina v. Lewis, 7 Cox C. C. 277 (1857). 

23 In the statutes considered above, the legislature, by fixing upon some act 
or consequence actually occurring within the state and punishing that, although 
other links in the crime-chain occurred abroad, is clearly within its province. 
See notes 9-12, supra. 

24 Such an unwarranted exercise of jurisdiction would not have to be recog- 
nized by another siate. See Joseph H. Beale, “ Jurisdiction of a Sovereign 
State,” 36 Harv. L. Rev. 241, 244. 

25 State v. Knight, Taylor (N. C.) 65 (1799); People v. Merrill, 2 Park. 
(N. Y.) 500 (1855). In State v. Carter, 3 Dutch. (N. J.) 400, 503 (1859), 
the court said: “ The allegation of an act done in another sovereignty, to be a 
violation of our own, is simply alleging an impossibility, and all laws to punish 
such acts are necessarily void.” Broad language is also used in the following 
decisions: People v. Price, 250 Ill. 109, 112, 95 N. E. 68, 69 (1911); State v. 
Stephens, 118 Me. 237, 238, 107 Atl. 296, 297 (1919). But see Hanks v. State, 
13 Tex. App. 289 (1882). 

26 See Coortey, CONSTITUTIONAL LuwirTATIoNs, 7 ed., 176. The argument is 
that since the legislature has no power to declare extra-territorial offenses to be 
crimes against the state, therefore the courts of the state will not punish such 
offenses, despite a statute. This seems sound. The situation is to be distinguished 
from one in which the legislature disregards jurisdictional principles in relation 
to acts done within the state; there is then no lack of power on the part of the 
legislature and, aside from constitutional objections, the courts would be con- 
strained to follow the legislative mandate. See J. H. Beale, supra, 36 Harv. 
L. Rev. at 243, discussing Schibsby v. Westenholz, L. R. 6 Q. B. 155 (1870). 

27 Although the question has never been squarely raised it is submitted that 
the principles expounded in Pennoyer v. Neff, 95 U. S. 714 (1877), would 
control the situation. 

1 Segrist v. Crabtree, 131 U. S. 287 (1859); Belleville Savings Bank v. Born- 
man, 124 Ill. 200, 16 N.’E. 210 (1888). See 3 Witiiston, ContTRACTs, § 1922. 
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pear, the rule has been established that presumptively the note is 


‘ taken in conditional payment only.? But these rules, like other princi- 


ples of contract law, are greatly modified in their application to 
insurance contracts. 

In the absence of any provision either in the policy, or in a premium 
note, for avoidance or suspension of the policy for non-payment of 
the premium note, the note is generally considered to have been re- 
ceived in absolute payment of the premium, so that its non-payment 
will not avoid the policy although the latter provides for avoidance 
on non-payment of a premium.’ On the other hand, a condition in 
the policy itself + that it shall be forfeited for non-payment of premium 
notes is valid,® in-the absence of estoppel ° or waiver. 

But judicial opinion varies as to the effect of a proviso in the note 
itself, that the policy shall be avoided for its non-payment, when the 
policy contains only a provision for forfeiture on non-payment of 
premium. The view held by probably a majority of courts, that such 
a condition is effectual,’ seems both theoretically correct and prac- 





2 Segrist v. Crabtree, 131 U. S. 287 (1889); A. Leschen & Sons Rope Co. v. 
Mayflower Gold Mining & Reduction Co., 173 Fed. 855 (8th Circ., 1909). 

Some jurisdictions reverse the presumption, holding a note prima facie pay- 
ment. Smith v. Bettger, 68 Ind. 254 (1879); Newall v. Hussey, 18 Me. 249 
(1841). The usual rule applies to notes of third persons. Hunter v. Moul, 98 Pa. 
St. 13 (1881). For collections of authority, see 3 Wmtiston, ConTRACts, § 1922; 
35 L. R. A. (N. 8.) 1. 

3 Massachusetts Benefit Life Ass’n v. Robinson, 104 Ga. 256, 30 S. E. 918 
(1898) ; Arkansas Ins. Co. v. Cox, 21 Okla. 873, 98 Pac. 552 (1908); Clarke 
v. Home Fund Life Ins. Co., 79 S. C. 494, 61 S. E. 80 (1908). Contra, Duncan 
v. United Mutual Fire Ins. Co., 113 Tex. 305, 254 S. W. 1101 (1923). In some 
jurisdictions this is clearly only a rule of presumption. Massachusetts Benefit 
Life Ass’n v. Robinson, supra. In others it may, perhaps, be an absolute rule. 

4 The same result is reached when the condition is in the application, or the 
premium receipt, if they are treated as part of the policy. Iowa Life Ins. Co. 
v. Lewis, 187 U. S. 335 (1902). 

5 Thompson v. Insurance Co., 104 U. S. 252 (1881); Hipp v. Fidelity Mutual 
Life Ins. Co., 128 Ga. 491, 57 S. E. 892 (1907) ; Continental Ins. Co. v. Dorman, 
125 Ind. 189, 25 N. E. 213 (1890). Such a provision has been held not to 
apply to the note of a third person. Galvin v. Union Cent. Life Ins. Co., 115 
Ky. 547, 74 S. W. 275 (1903). The ground for the distinction is not apparent. 
Despite such provisions in the policy, if the agent accepts a note to himself per- 
sonally, and is held personally responsible by the insurer for the premium, the 
policy remains in force despite non-payment of the note. Union Life Ins. Co. 
v. Parker, 66 Neb. 395, 92 N. W. 604 (1902). 

6 A recital in the policy that the first payment has been paid may estop the 
insurer from showing that a note was accepted, and has not been paid. Palmer 
v. Continental Ins.. Co., 132 Cal. 68, 64 Pac. 97 (1901); Kline v. Nat. Benefit 
Ass’n, 111 Ind. 462, 11 N. E. 620 (1887). 

7 Keller v. North American Life Ins. Co., 301 Ill. 198, 133 N. E. 726 (1921); 
Manhattan Life Ins. Co. v. Pentecost, 105 Ky. 642, 49 S. W. 425 (1809); White 
v. New York Life Ins. Co., 200 Mass. 510, 86 N. E. 928 (19009); Hale vw. 
Mich. Farmers’ Mutual Fire Ins. Co., 148 Mich. 453, 111 N. W. 1068 (10907) ; 
Holly v. Metropolitan Life Ins. Co., ro5 N. Y. 437, 11 N. E. 507 (1887). One case 
suggests that such a condition is ineffectual in a note given not by the insured, 
but by a third party on the ground that since the insured is not a party to the 
note, he is not bound by its conditions. Home Fire Ins. Co. v. Stancell, 94 
Ark. 578, 127 S. W. 966 (1910). This, it may be urged, is immaterial, our only 
question being: On what terms has the insurer dispensed with the requirement of 
cash payment ? 
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tically desirable. The payment of premiums is an express condition 
upon the insurer’s liability to pay for loss. If the insurer is willing 
to dispense with payment in cash as a condition to its liability, there 
seems no reason why it may not do so on such terms as it sees fit to 
impose. 

A number of cases, however, hold that such a provision in the 
premium note alone, is nugatory. Some courts reach this result at 
common law.* Others hold that the statutes in force in many states 
requiring in substance that the policy shall constitute the entire con- 
tract between the parties invalidates such provisions.® A recent deci- 
sion reiterates this view.'‘° But such a statute would seem to be 
inapplicable to this situation.‘ An agreement whereby the insurer ex- 
tends the time within which payment may be made is quite separate 
and independent of the contract of insurance. Moreover, why should 
not such statutes forbid taking notes for premiums at all, if they 
affect provisions in such notes? *” 

It has been held that such a condition, while perhaps valid as against 
the insured, is ineffective as against a beneficiary whose rights are 
vested.1* But the beneficiary’s rights, like the insured’s, are condi- 
tional upon payment of premiums, and his rights should be governed 
by the same considerations as the insured’s. Nor is any rational basis 
apparent for the decisions holding that a condition in the note alone 
will not automatically avoid the policy, but will merely give the 
insurer an option to avoid it, the exercise of which must be clearly 
manifested before the loss occurs.’* These refinements and complexi- 





8 Manhattan Life Ins. Co. v. Parker, 204 Ala. 313, 85 So. 298 (1920); Dwell- 
ing House Ins. Co. v. Hardie, 37 Kan. 674, 16 Pac. 92 (1887). 

® Coughlin v. Reliance Life Ins. Co., 201 N. W. 920 (Minn., 1925); Ritter 
v. American Life Ins. Co., 203 N. W. 503 (S. D., 1025). 

10 Ritter v. American Life Ins. Co., 205 N. W. 382 (S. D., 1925). For 
the facts of this case, see Recent Cases, infra, p. 510. 

11 Several jurisdictions take this view. Norris v. New Eng. Mutual Life Ins. 
Co., 198 Ala. 41, 73 So. 377 (1916); Fidelity Mutual Life Ins. Co. v. Price, 
117 Ky. 25, 77 S. W. 384 (1903); French v. Columbia Life & Trust Co., 80 
Ore. 412, 156 Pac. 1042 (1916). 

12 If such were the effect, the notes would be entirely ineffectual, and the 
policy would lapse for non-payment of premium. How can the statutory provi- 
sion be construed to permit extension of time by taking notes, and at the same 
time forbid the limitation of that extension by provisions in those notes? See 
Fidelity Mutual Life Ins. Co. v. Price, 117 Ky. 25, 32, 77 S. W. 384, 386 (1903) ; 
French v. Columbia Life & Trust Co., 80 Ore. 412, 420, 156 Pac. 1042, 1044 
(1916). 

18 Kline v. Nat. Benefit Ass’n, 111 Ind. 462, 11 N. E. 620 (1887); Union 
Cent. Life Ins. Co. v. Buxer, 62 Ohio St. 385, 57 N. E. 66 (1000). 

14 Columbian Nat. Life Ins. Co. v. Mulkey, 13 Ga. App. 508, 79 S. E. 482 
(1913); Mutual Life Insurance v. French, 30 Ohio St. 240 (1876); Bankers’ 
Reserve Life Co. v. Rice, 99 Okla. 184, 226 Pac. 324 (1924). These cases intimate 
that only a provision in the policy itself will work automatically. It has been 
argued that all conditions in an insurance policy should be held not automatically 
to avoid the insurer’s liability, but merely to give it an election to avoid the 
policy. See John S. Ewart, “ Waiver in Insurances Cases,” 18 Harv. L. Rev. 364. 
To support this view, the insured’s right must be considered as analogous to a 
property interest. If an insurance contract is to be governed by ordinary princi- 
ples of contract, non-performance of express conditions to the insurer’s promise 
should ipso facto terminate liability. See 2 Wmiston, Conrracts, § 758. Which- 
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ties of the minority doctrine which denies effect to conditions in 
premium notes might be cited by a cynical critic as one more applica- 
tion of the unavowed and perhaps unconscious tendency to impose a 
strict liability upon insurance companies at the cost of consistency in 
legal theory. 





Pustic AGENCIES EMPLOYED IN INTERSTATE COOPERATION: THE 
Port oF NEw York AuTHoRITY. — A movement to direct and stimu- 
late the development of the port of New York culminated in 1921 in 
a compact between New York and New Jersey... The agreement 
created the Port of New York District, and to carry out contemplated 
improvements, established a public corporation known as The Port of 
New York Authority. The commissioners of that body, in pursuance 
of the Comprehensive Plan adopted in 1922, have undertaken the con- 
struction of three interstate bridges * and are floating bond issues to 
defray part of the cost. The legal aspects of this undertaking have 
been considered by Charles E. Hughes in a memorandum opinion 
recently given to the chairman of the Port Authority.® 

The method used to bind these two states to a unified program of 
port development is not unfamiliar. ‘Compacts and agreements ” 
between states are expressly permitted by Article I, Section 10 (3), of 
the Constitution.* The great use in the past of compacts has been to 
settle interstate disputes. But with the increasing willingness of states 
to codperate, with their desire to develop their resources, and with the 
expansion of private business beyond state lines, there exists a new 
and fertile field for interstate codperation.° Within the last decade 
there has been general recognition of the value of interstate compacts 





ever view is- taken, there seems little basis for a distinction between provisions 
in the policy and those in premium notes. 

1 See 1921 N. J. Laws, c. 151; 1921 N. Y. Laws, c. 154; 42 Srat., 174. Similar 
considerations prompted the enactment in 1908 of the statute of 8 Epw. VII, c. 68, 
which created the Port of London Authority to own and construct facilities and 
to control the harbor generally. See Bartow & Lease, Port or Lonpon Act, 23. 

2 See 1922 N. J. Laws, c. 9; 1924 tbid., cc. 125, 149; 1925 ibid., c. 41; 1922 
N. Y. Laws, c. 43; 1924 ibid., cc. 230, 186; 1925 ibid., c. 211. 

Two of the bridges cross Arthur Kill, one extending from Staten Island to 
Elizabeth, and the other from Tottenville to Perth Amboy. The third will con- 
nect Fort Lee with upper Manhattan. 

3 Former Justice Hughes, in his memorandum concerning bond issues for the 
Arthur Kill bridges, expresses the opinion that the Port Authority is validly created 
and may properly issue the bonds. 

* Art. I, $10(1), forbids states to enter into treaties and confederations. 
Compacts and agreements must have the assent of Congress, and this requirement 
has raised the question whether such assent is necessary for ‘“ non-political ” 
agreements and whether Congressional assent may be implied from silence. See 
Andrew A. Bruce, “ Compacts and Agreements of States,” 2 Min. L. Rev. 500; 
Julius H. Cohen, ‘The New York Harbor Problem,” 5 Corn. L. Q. 373, 401. 
See 35 Harv. L. Rev. 322; 31 YALE L. J. 635. In view of Congress’ control of 
navigable rivers, it would seem prudent to obtain the assent of that body when 
Interstate bridges are contemplated. 

5 For a comprehensive study of interstate compacts and agreements, see Felix 
Frankfurter and James M. Landis, “The Compact Clause of the Constitution,” 
34 Yate L. J. 685. 
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to control and develop regional, as distinguished from national and 
local, interests.° 

The Port Authority at this time is the most advanced form of inter- 
state codperation. It is the agency neither of New York nor of New 
Jersey. As a “ municipal corporate instrumentality of the two states,” ’ 
its powers are only those which have been validly concurred in by both 
states. Aside from its bi-state character, the Port Authority is little 
different from the ordinary public corporation, such as a drainage dis- 
trict,® created by a state legislature to make public improvements. 

The general practice, however, in drawing interstate compacts has 
been to preserve to the states their identity and ordinary activities. 
The agreements may be divided into three classes: (1) those which 
are definitive only and which look to the courts for enforcement; (2) 
those which call for the codperation of existing state agencies; (3) 
those which create a new central body. The river compacts of the 
Southwest fall within the first class. The Colorado River Compact,’ 
negotiated by commissioners from seven states acting with the Secretary 
of Commerce, makes an equitable apportionment of the waters of the 
Colorado River. It fails to provide for any one agency, or for the co- 
operation of agencies, to administer the compact for the common re- 





6 The most recent instance is the recommendation of Governor Pinchot in his 
message to the special session of the Pennsylvania legislature (1926) that the states 
enter into compacts to regulate the anthracite coal industry. See N. Y. Times, 
Jan. 14, 1926. See also the inaugural address of Governor Moore of New Jersey. 
N. Y. Times, Jan. 21, 1926. 

7 1922 N. J. Laws, c. 9, §8; 1922 N. Y. Laws, c. 43, § 8. 

8 The activities of the Port Authority are more corporate than administrative. 
The six commissioners have been given (1) general power to lease, construct, and 
operate any terminal or transportation facility in the Port District, (2) general 
authority to carry out the Comprehensive Plan (but without levying taxes or 
assessments), (3) specific authority to proceed with particular projects by taking 
land by eminent domain, issuing bonds, fixing bridge tolls, etc., (4) authority to 
make plans for development and rules for navigation which are to be effective 
when approved by both legislatures, (5) authority to codperate with the Federal 
Government. See City of New York v. Willcox, 189 N. Y. Supp. 724 (Sup. Ct., 
1921). Cf. City of Newark v. Central R. R. of N. J., 45 Sup. Ct. Rep. 328 
(1925). See also Julius H. Cohen, supra, 5 Corn. L. Q. 399; 1921-1925 ANNUAL 
Reports oF Port or NEw York AUTHORITY. 

® Various terms, such as “ public quasi-corporations” and “ quasi-municipal 
corporations,” have been used to distinguish these bodies from strict municipalities, 
such as cities and towns. See Jn re Bonds of Orosi Public Utility Dist., 235 Pac. 
1004 (Cal., 1925); Crow Creek Irrig. Dist. v. Crittenden, 71 Mont. 66, 227 Pac. 
63 (1924); Eakle v. Board of Education, 97 W. Va. 434, 125 S. E. 165 (1924). 
See Apsotr, Pusric Securities, § 7. It seems sufficient for most purposes to 
place them under the broad head of municipal corporations. See Houck v. Little 
River Drainage Dist., 239 U. S. 254, 261 (1915). 

10 The compact is not yet in effect. Every state except Arizona has ratified 
the proposal, which divides the entire watershed into Upper and Lower Basins. 
Arizona declines to enter until the rights of the Lower Basin states are determined. 
See 1925 Ariz. Laws, 445. Utah, Wyoming, and California (conditionally) have 
re-ratified on condition that six states consent. See 1925 Cat. Laws, 1321; 1925 
Uran Laws, c. 64; 1925 Wyo. Laws, c. 82. 

See also the South Platte River Compact between Colorado and Nebraska. 
1923 Nes. Laws, c. 125. The La Plata River Compact, article three, permits the 
state engineers to formulate regulations for the execution of the compact. The 
agreement is now binding on both New Mexico and Colorado. See 1923 Coo. 
Laws, c. 191; 1923 N. M. Laws, c. 7. 
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gional interest. Oregon and Washington in 1915 enacted a Fisheries 
Code ! which protected fish in the Columbia River, with the provision 
that upon the approval of Congress the statutes should not be changed 
except by mutual consent, but no executive means for enforcement 
were established. 

The second type of compact relies usually on codperation between 
state commissions. Acting under a Tunnel Agreement made in 1919, 
the Bridge and Tunnel Commission of New York and the Interstate 
Bridge and Tunnel Commission of New Jersey are together constructing 
a vehicular tube under the Hudson River.’* The states of New Jersey 
and Pennsylvania have erected a bridge over the Delaware River by 
the joint action of state commissions.‘* The disadvantages of such 
action are emphasized by the suit instituted in the United States 
Supreme Court ** to determine whether New Jersey may charge tolls. 
Local units such as counties and drainage districts have been authorized 
by interstate compact to contract with the adjoining local unit across 
the state line.*® 

Aside from the New York Port Authority, there are few instances of 
the creation, or of the proposed creation, by interstate action of new 
legal instrumentalities which transcend state boundaries. In 1900 New 
York and New Jersey, by establishing state commissions with a com- 
mon and interlocking membership, achieved a centralized agency to 
control the Palisades Interstate Park.‘* The Delaware Tri-State Agree- 





11 r9r5 Ore. Laws, c. 188, § 20; 1915 WasH. Laws, c. 31, § 116; 40 STAT. 515. 

12 The cost of the tunnel is being divided equally. Each state has granted to 
its commission the power to condemn lands, the property to be held as tenants in 
common. Upon completion the maintenance and administration will be similarly 
conducted. See 1918 N. J. Laws, c. 50; 1920 ibid., cc. 76, 372; 1919 N. Y. Laws, 
c. 178; 41 Srat. 158. See Interstate Bridge and Tunnel Commission v. Jersey 
City, 93 N. J. Eq. 550; 118 Atl. 264 (1922). 

18 The bridge connects the cities of Camden and Philadelphia and was re- 
cently completed. The agreement made was substantially similar to the Tunnel 
Agreement between New York and New Jersey. See 1919 N. J. Laws, c. 69; 
1920 ibid., c. 352; 1919 Pa. Laws, c. 338; 1923 ibid., c. 450. 

14 The Pennsylvania legislature in 1925 passed a statute providing that no 
tolls were to be charged private vehicles. See 1925 Pa. Laws, c. 402. A bill has 
been sponsored to have it repealed, and thus avoid the interstate dispute. See 
N. Y. Times, Jan. 14, 1926. 

15 (a) A bridge crossing the Columbia River at Portland was built by Mult- 
nomah County, Oregon, and Clarke County, Washington, with the authority of 
the two state legislatures. Later statutes have taken the control of it from the 
counties. See 1915 Ore. Laws, c. 328; 1919 ibid., c. 362; 1915 WasH. Laws, c. 
22; 1919 ibid., c. 105; 1923 ibid., c. 166. 

(b) Drainage and flood control districts in Minnesota, North Dakota, and 
South Dakota may make contracts for improvements on the state line. See 1925 
Mun. Laws, c. 415, § 88; 1919 N. D. Laws, cc. 114, 115; 1916 S. D. Laws, c. 208, 
$3; 40 STAT. 266. 

(c) To aid the municipal waterworks of Kansas City the state of Kansas freed 
from taxation all’ property of the Kansas City, Mo., waterworks in the state. 
Missouri enacted reciprocal legislation. The consent of Congress was obtained. 
See 1921 Kan. Laws, c. 304; 1921 Mo. House J. 1258; 1921 Mo. SEN. J. 932; 
42 Srat., c. 431. See State ex rel. Baird v. Joslin, 227 Pac. 543 (Kan., 1924), 
discussed in 19 Inu. L. REv. 479. 

16 The New York commission is composed of ten members. Five are New 
York citizens. The members of the New Jersey commission are appointed as the 
remaining five. The New Jersey commission is similarly constituted. See 1900 
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ment,’ now pending, makes provision for a regional commission which 
shall exercise regulatory powers similar to those given state administra- 
tive boards, over the Delaware River Basin. Plans for a Giant Power 
project ** now being formulated in Pennsylvania call for a compact be- 
tween adjoining states for the regulation of the large private power 
corporations which are to be chartered. The states may, if they wish, 
agree upon the establishment of a central regional body which will have 
powers broader in scope than those of a state public service commission 
and narrower than those of the Interstate Commerce Commission.” 
They may vest it with corporate as well as administrative powers. 
That it will be a new kind of legal unit, giving rise to new problems, 
should not, and probably will not, militate against its creation. 





RECENT CASES 


ABATEMENT AND REVIVAL — SuRVIVAL OF ACTION — CLAIM UNDER SHER- 
MAN Act HELD To SuRVIVE DEFENDANT’S DeatH. — The plaintiff as assignee 
for the benefit of creditors of the Sullivan Advertising Co. brought an action 
against several defendants, alleging that the defendants had engaged in a 
conspiracy to restrain interstate commerce in bill posters, that they had 
destroyed bill boards owned by the Advertising Co., and had coerced and 
prevented its customers from carrying out contracts with it. The complaint 
alleged damage to the business of the Advertising Co. and claimed treble 
damage under the Sherman Act. (26 Star. 210, 1916 U. S. Comp. Srar., 
§ 8829.) One of the defendants having died after the bringing of the action, 
the plaintiff moved to have the action revived against his executors. The 
lower court denied the motion. The plaintiff appealed. Held, that an action 
under the Sherman Act is not abated by the defendant’s death, at least as to 
the recovery of compensatory damages. Judgment reversed. Szdlivan v. 
Associated Billposters & Distributors, 6 F. (2d) 1000 (2nd Circ.). 

Since there is no federal legislation on the subject of survival of actions, 
the case is governed by common law principles. See Schreiber v. Sharpless, 
110 U. S. 76. Actions ex delicto at common law are generally abated by the 
death of the tortfeasor. See Pottock, Torts, 11 ed., 61; 1 Wr1LLtaAMs, Exec- 
UTORS, 10 ed., 604. But when the estate of the deceased tortfeasor is in- 
creased by tangible property, the action survives his death. Patton v. Brady, 





N. J. Laws, c. 87; 1900 N. Y. Laws, c. 170. See also Comm. of Palisades Park 
v. Lent, 240 N. Y. 1, 147 N. E. 228 (1925). 

17 New York has ratified the compact, but New Jersey and Pennsylvania have 
not. See 1925 N. Y. Laws, c. 177. 

18 The scheme, in brief, provides for the mass generation of electric power, 
principally by burning coal near the mine-mouth, mass transmission, and cheap 
and complete distribution. See 1925 Report or Grant Power Survey Boarb. 
Premier Baldwin has proposed a like plan for England. See N. Y. Times, Jan. 
16, 1926. See also Re Jersey Central Power etc. Co., P. U. 1925 D, 699, 701 
(N. J., 1925). 

19 While in generation and distribution the activities may be limited to a par- 
ticular state, the transmission will be regional and will to some extent constitute 
interstate commerce. It is proposed that the states involved regulate the utilities 
themselves until Congress steps in. Cf. Missouri v. Kansas Natural Gas Co., 
265 U. S. 208 (1924). See Felix Frankfurter and James M. Landis, supra, 34 
Vare L. J. 708 et seg. 
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184 U.S. 608. See Hambly v. Trott, 1 Cowp. 371. See PoLiock, op. cit., 71. 
The basis of such recovery is quasi-contractual and the damages recovered 
are the value of the benefit received. Jron Gate Bank v. Brady, 184 U. S. 
665. It might be argued that an increase in the tortfeasor’s business should 
afford a basis for restitution. See Woopwarp, Quasi-Contracts, § 275. But 
the law seems settled that intangible benefit is not enough to save the plain- 
tiff’s action against the tortfeasor’s estate. Phillips v. Homfray, 24 Ch. D. 
439. See Payne’s Appeal, 65 Conn. 397, 407, 32 Atl. 948, 951. Cf. Shillinger 
v. United States, 155 U. S. 163. See, contra, Baggallay, L. J., dissenting, in 
Phillips v. Homfray, supra, at 466. Even if the broader view were accepted 
it would not aid the plaintiff here, for it would be practically impossible to 
determine the amount of the benefit that accrued from inroads upon the 
plaintiff's business. The court does not rely, however, on any benefit con- 
ferred on the defendant, but seeks to rest the case on a supposed distinction 
between business and property. This distinction seems unhelpful and confus- 
ing. Injuries to business are generally held not to survive the death of. the 
tortfeasor. Jones v. Barmm, 217 Ill. 381, 75 N. E. 505; Vencill v. Flynn 
Lumber Co., 94 W. Va. 396, 119 S. E. 164. It has been held that an action 
under the Sherman Act does not survive the death of the person injured. 
Caillouet v. American Sugar Refining Co., 250 Fed. 639 (E. D. La.). See 
Joseph Warren, “ The Progress of the Law — Wills and Administration,” 33 
Harv. L. Rev. 556, 570. However desirable the result in the present case, 
it would seem impossible of attainment upon a close analysis of the authori- 
ties. The situation calls for legislative action. 


ADVERSE Possession — NATURE AND REQUISITES — BURDEN OF PROOF. — 
The A Corporation of New York delivered a piano to R in New York City 
under a conditional sale contract providing for payment by installments, title 
to remain in the vendor till payments were completed. Payments were 
made up to January, 1913, when the piano disappeared, about one-third of 
the purchase price remaining unpaid. It was discovered in June, 1918, in 
San Francisco in the possession of the defendant. The defendant had pur- 
chased the piano at an auction in November, 1915, as the property of one M. 
There was no evidence as to the whereabouts of the piano from the time of 
the last payment in 1913 till the auction sale in 1915. The A Corporation 
assigned its rights to the plaintiff, who made a formal demand on the de- 
fendant for the piano, and upon refusal, brought this action of replevin. 
The defendant pleaded the statute of limitations. The California statute 
requires that actions for the specific recovery of personal property be com- 
menced within three years. (Cat. Cope Civ. Proc., § 338, subd. 3.) The 
lower court ruled that the action was barred. From a judgment for the 
defendant, the plaintiff appealed. Held, that the defendant had failed to 
show that the possession of those under whom he held was open, notorious, 
and under claim of right, and that in any case he might not tack the posses- 
sion of previous holders to his own. Judgment reversed. San Francisco 
Credit Clearing House v. Wells, 239 Pac. 319 (Cal.). 

In the law of real property there is a presumption that user or occupation 
for the statutory period by one claiming the benefit of the statute of limita- 
tions is adverse to the true’owner. Carmody v. Mulrooney, 87 Wis. 552, 58 
N. W. 1109. See Frazier v. Morris, 161 Ky. 72, 75, 170 S. W. 496, 408. 
But this rule has no application where the possession began rightfully in 
subordination to the true owner’s title. Brandon v. Timber Co., 26 Cal. 
App. 96, 146 Pac. 46. It is doubtful whether a like presumption exists in 
the law of personal property. A default in payment by a conditional vendee 
has been held sufficient to start the statute running against his vendor. 
Barton v. Dickens, 48 Pa. St. 518. Cf. Alewell v. Johnson, 212 Mo. App. 
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211, 253 S. W. 161. But see McGowan v. Reid, 27 S. C. 262, 3 S. E. 337. 
That the possessor’s holding was open and notorious will not be disproved 
by showing that the true owner did not know the whereabouts of his prop- 
erty; but only by affirmative evidence of concealment. Havird v. Lung, 
19 Ida. 790, 115 Pac. 930; Dragoo v. Cooper, 9 Bush (Ky.) 629; Munson 
v. Hallowell, 26 Tex. 475. The court’s dictum to the effect that there can 
be no tacking between successive adverse holders of a chattel is contrary to 
the weight of authority. Gaillard v. Hudson, 81 Ga. 738, 8 S. E. 534; 
Havird v. Lung, supra; Dragoo v. Cooper, supra. 


BANKRUPTCY — PRovABLE CLAIMS— HARSH AND OPPRESSIVE CONTRACT. 
— The petitioner made a loan to a corporation with interest at forty per 
cent. The corporation became bankrupt. The bankruptcy court refused to 
allow the creditor to prove for this interest, because the contract was harsh, 
although it did not fall within the prohibition of the state usury laws. The 
petitioner appealed. Held, that this contract was so obviously harsh and 
oppressive that the court of bankruptcy, in which the principles of equity 
prevail, should not aid the petitioner to enforce it. Judgment affirmed. 
In re Chicago Reed & Furniture Co., 7 F. (2d) 885 (7th Circ.). 

The court of bankruptcy is controlled by principles of equity. See Dodge 
v. Norlin, 133 Fed. 363 (8th Circ.); Im re Rochford, 124 Fed. 182 (8th 
Circ.). See also 1 RemincTon, BANKRuptTcy, § 23. It may, for instance, 
decree specific performance of a contract to convey realty when this is 
necessary for the proper administration of the insolvent estate; or refuse 
to give effect to a forfeiture clause in a lease. Dunlop v. Baker, 239 Fed. 
103 (4th Circ.); Zn re Larkey, 214 Fed. 867 (D. N. J.). Courts of equity 
refuse to enforce harsh and oppressive contracts. Marks v. Gates, 154 Fed. 
481 (oth Circ.); Hobbs v. Davis, 168 Cal. 556, 143 Pac. 733. The principal 
case applies this equitable doctrine to an oppressive claim in the court of 
bankruptcy. Ordinarily the effect of this defense is to deny specific per- 
formance, but to leave the plaintiff’s remedy at law unimpaired. It might 
be contended that since this is a mere money claim it is addressed to the 
legal jurisdiction of the court solely, and that this equitable defense is mis- 
conceived. However, a court in which the powers of law and equity are 
“fused,” should follow the principles of equity when there is a conflict. 
See Salt v. Cooper, 16 Ch. D. 544, 549. Cf. JuptcaTure Act, 36 & 37 VICcT., 
c. 66, §25 (11); 1918 Conn. Gen. Start., c. 291, § 5554. The instant deci- 
sion is an interesting illustration of the interplay of legal and equitable ideas 
in such a court, since the court allowed the claim for the principal, possibly 
to prevent a forfeiture, but denied the plaintiff the interest which it thought 
oppressive. 


CarrIeERS — Brtts oF LapInc— RIGHT oF CARRIER TO SUE BONA FIDE 
PuRCHASER OF Goops DELIVERED To Wronc Person.—A seller shipped 
goods by the plaintiff carrier under a straight bill of lading which designated 
the seller as consignee, with directions to notify the buyer. The bill of 
lading was sent, with sight draft attached, to a bank for collection. The 
plaintiff negligently delivered the goods to an agent of the buyer without 
requesting the production of the bill of lading, and the latter sold the goods 
to a bona fide purchaser. The draft was not paid, and the bill of lading was 
returned to the seller. The plaintiff, which apparently had satisfied the claim 
of the consignor, replevied the goods from the defendants, who claimed 
under the bona fide purchaser. From a judgment for the defendants, the 
plaintiff appealed. Held, that the plaintiff should suffer the loss because by 
its negligence it became possible for the bona fide purchaser to pay value 





eau tft = tf see oem ee le lee A lee lel 


ped te O™ TT OOO eet to ee 


RECENT CASES 505 


for the goods innocently. Judgment affirmed. Chicago Great Western R. R. 
v. Lowry, 239 Pac. 758 (Kan.). 

A carrier may rescind a delivery induced by fraud or mistake and recover 
the goods or their value from the immediate deliveree. Bigelow v. Heaton, 
6 Hill (N. Y.) 43; Am. Ry. Express Co. v. Willis, 28 Ga. App. 430, 111 
S. E. 580. Cf. Johnson Nesbitt & Co. v. Gulf & Chicago R. R., 82 Miss. 
452, 34 So. 357. See 2 Hutcuinson, Carriers, 3 ed., §871. This would 
seem to be equally true where, as in the principal case, the mistake was due 
to the negligence of the carrier. New York Central R. R. v. Freedman, 240 
Mass. 200, 133 N. E. ror. But cf. Long Island R. R. v. Structural Concrete 
Co., 59 Misc. 167, 110 N. Y. Supp. 379. But if a bona fide purchaser has 
acquired title, he is protected. Norfolk So. R. R. v. Barnes, 104 N. C. 25, 
10 S. E. 83; Pennsylvania R. R. v. Bank of the United States, 212 N. Y. 
Supp. 437 (App. Div.). In all cases, moreover, since this right of rescission 
is equitable in character, it should be ineffective against a bona fide pur- 
chaser, even though he be a purchaser of mere possession. A carrier who, 
as in the principal case, makes an unauthorized delivery, is liable to the 
consignor. Cf. International & Great Northern Ry. v. Kansas City Produce 
Co., 200 S. W. 254 (Tex. Civ. App.); Perkett v. Manistee etc. R. R., 175 
Mich. 253, 141 N. W. 607. And see 1 WILLISTON, SALES, 2 ed., § 287. 
When the carrier has satisfied its liability to the seller, it should be subrogated 
to his rights against the buyer and the bona fide purchaser. New York 
Central R. R. v. Freedman, supra; Norfolk So. R. R. v. Armfield Co., 189 
N. C. 581, 127 S. E. 557; Gulf etc. Ry. v. Taylor, 18 Tex. Civ. App. 571, 45 
S. W. 749. If title passed on shipment, there is no right in the seller to 
which the carrier could be subrogated. But it is more probable that title did 
not pass. Cf. Ward v. Taylor, 56 Ill. 494. ‘Then the seller would retain 
legal title, and could recover possession from even a bona fide purchaser. 
If the carrier has paid the consignor, it should be entitled to assert this right. 


DaMAGES — CovENANTS — BREACH OF COVENANT AGAINST INCUMBRANCES. 
—A sold a tract of land to B, B giving back a mortgage to A for part of the 
purchase price. B sold the land to D, D giving B a mortgage for the unpaid 
part of the purchase price. D sold the land to P who assumed the mortgage 
given by D to B. The deed from D to P contained a covenant of freedom 
from incumbrances. P knew of the mortgage given by B to A, which had 
not matured. P had a contract to sell the land and could have sold it at a 
profit but for the mortgage from B to A. There was uncontradicted evidence 
that D knew that P intended to resell as soon as he could. P brought a 
bill in equity to recover back the purchase money paid by him, and for 
general relief. A decree was rendered dismissing the bill. P appealed. 
Held, that rescission of the contract was barred by laches, and that P, not 
having discharged the outstanding mortgage or having been disturbed by it, 
was not entitled to substantial damages. Decree affirmed. Simon v. 
Williams, 105 So. 487 (Miss.). 

Notice to the grantee at the time of the purchase that there is a breach 
of the covenant against incumbrances does not relieve the covenantor of 
liability. New York v. New York Ferry & Transp. Co., 231 N. Y. 18, 131 
N. E. 554. See RAWLE, COVENANTS FOR TITLE, 5 ed., § 88; TrFFANY, REAL 
PropeRTY, 2 ed., §452. A covenant against incumbrances is generally re- 
garded as a contract of indemnity, and only nominal damages are allowed 
for a mortgage or similar incumbrance until there is an eviction or until the 
purchaser pays off the incumbrance. Harrington v. Murphy, tog Mass. 299; 
International Development Co. v. Clemens, 59 Wash. 398, 109 Pac. 1034. 
And see WARREN, CASES ON CONVEYANCES, 533; RAWLE, op. cit., § 188. 
The purchaser cannot recover consequential damages for loss of the resale, 
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if he can remove the incumbrance by payment of money. Harrington vy. 
Murphy, supra. But where it cannot be so removed, the purchaser should 
recover damages for all the injury proximately caused by the breach. See 
Fraser v. Bentel, 161 Cal. 399, 395, 396, 119 Pac. 509, 512. The unmatured 
mortgage should bring the principal case within this rule. In such a case the 
measure of damages is generally the decreased value of the land. Hansen 
v. Pattberg, 212 App. Div. 49, 206 N. Y. Supp. 866. The purchaser can 
show the price at which he sold the land, and that at which he had contracted 
to sell, as bearing upon its value with and without the incumbrance. Doctor 
v. Darling, 68 Hun 70, 22 N. Y. Supp. 594. On the analogy to the rule of 
damages for breach of a simple contract, it would seem that if the covenantor 
knew of the purchaser’s intention to resell, he should be liable for the injury 
sustained by loss of the resale. Cf. Noonan v. Iisley, 21 Wis. 138, 148. 


Conriict or Laws — SITUS or CHOSES IN ACTION — TRANSFER OF STOCK 
CERTIFICATES. — The plaintiffs. owned stock in the United States Steel 
Corporation, a New Jersey corporation. These shares were registered in the 
name of British citizens resident in England. The certificates of stock were 
indorsed in blank and held in England by the agent of one of the plaintiffs 
and by the pledgee of the other. The Public Trustee of England under the 
Trading with the Enemy Act seized the certificates as the property of alien 
enemies. The defendant corporation then refused to register the shares in 
the names of the plaintiffs, claiming that the title to the shares was in the 
Public Trustee as provided by the English law. The plaintiffs sued the 
United States Steel Corporation and the Public Trustee in equity to establish 
their title to the shares. The lower court decreed that they were not 
entitled to the shares, but that the title was in the Public Trustee. The 
plaintiffs appealed. Held, that the shares have a situs where the certificates 
are found, and that the title to the shares was in the Public Trustee. 
Judgment affirmed. Direction Der Disconto Gesellschaft v. United States 
Steel Corp. 45 Sup. Ct. Rep. 207. 

For a discussion of the principles involved, see Notes, supra, p. 488. 


CONSTITUTIONAL Law — VALIDITY oF TREATY AS A POLITICAL QUESTION 
—RicHT OF PRIVATE PERSON TO ENjoIN PusBLic NvuIsANce.—A bill was 
brought by the owner of ships of American registry against the Cunard 
Steamship Co. The relief prayed for, in part, was that the treaty with Great 
Britain by which the defendant is permitted to carry intoxicating liquors 
into American territorial waters be declared to violate the Constitution, and 
that the defendant be enjoined from transporting liquors prohibited by the 
Constitution and the Prohibition Act. Held, that the plaintiff had stated no 
facts entitling him to equitable relief. Bill dismissed. Mulliken v. Stone, 
7 F. (2d) 397 (S. D. N. Y.). 

By the holding that the plaintiff’s bill lacks equity, the court avoids the 
problem of the constitutionality of the treaty. It is submitted that this 
disposition of the case is unsatisfactory. Assuming the treaty to be uncor- 
stitutional, the defendant is guilty of maintaining a public nuisance. See 
1923 U. S. Comp. Stat. Supp., § 101384 jj. And see Cunard S. S. Co. v. 
Mellon, 262 U.S. 100. A private person who suffers special damage different 
from that of the public at large has standing in a court of equity to enjoin 4 
public nuisance. Holman v. Athens Empire Laundry Co., 149 Ga. 345, 100 
S. E. 207; Campest v. McComas Hydro-Electric Co., 245 S. W. 598 (Mo.). 
The plaintiff alleges special damage through loss of patronage due to the 
attractiveness of the defendant’s ships caused by the maintenance of the 
alleged nuisance. A loss of patronage has been held to satisfy the require- 
ment of special damage. Farmers’, etc., Tel. Co. v. Boswell Tel. Co., 187 
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Ind, 371, 119 N. E. 513; Puget Sound, etc., Co. v. Grassmeyer, 102 Wash. 
482, 173 Pac. 504. But the case is not concluded by conceding that, were 
it not for the treaty, the plaintiff would be entitled to relief. Though not 
discussed by the court, there remains the question of the propriety of pass- 
ing upon the constitutionality of a treaty. The federal courts have in general 
refused to pass upon certain kinds of question which they have broadly 
termed “ political questions.” Interpretation of treaties has been held to 
involve such a question. Foster and Elam v. Neilson, 2 Pet. (U. S.) 253. 
Cf. Kennett v. Chambers, 14 How. (U. S.) 38; Commercial Trust Co. v. 
Miller, 262 U. S. 51. See Maurice Finkelstein, “ Judicial Self-Limitation,” 
37 Harv. L. Rev. 338, 347 et seg. Certainly, a court which refuses even to 
interpret a treaty on the ground that such questions of international conse- 
quence are for other departments of the government, cannot consistently 
with such reasoning consider the constitutionality of a treaty where its nulli- 
fication is demanded. The considerations of policy against the court’s taking 
jurisdiction are of course stronger in such a case than in the more common 
one where mere interpretation is asked, as the consequences of a decision 
adverse to the treaty may prove a serious hindrance to the conduct of the 
country’s international relations. 


CovENANTS RUNNING WITH THE LAND— AGREEMENT OF A RAILROAD 
WITH THE STATE TO MAINTAIN FaciILities.—A suit by the state of Texas 
against the X railroad company was compromised and an agreed judgment 
entered requiring the company to maintain forever certain facilities and 
terminals at Smithville, Texas, substantially as they were at that time. 
Later, the franchises and physical properties of the X company were sold 
at judicial sale to the Y company, which had notice of the agreement and 
judgment. The Y company having discontinued facilities at Smithville, the 
state brought suit against it for a mandatory injunction. The trial court 
ordered the defendant to maintain the facilities as stipulated. The defend- 
ant appealed. Held, that the obligations of the agreement between the state 
and the X company attached to the franchise and physical properties of the 
X company, and were therefore binding upon its successors who took with 
notice of the agreement. Judgment affirmed. Missouri Ry. v. State, 275 
S. W. 673 (Tex. Civ. App.). 

In England the burden of a covenant runs with the land at law only when 
there is “privity of estate” arising out of tenure between covenantor and 
covenantee. Haywood v. Brunswick Bldg. Soc., 8 Q. B. D. 403. See 1 
SmiTH’s Leapinc Cases, 12 ed., 97, 98. Generally, in the United States, 
the necessary “privity” is deemed to exist and the burden runs if the 
covenant is contained in a conveyance or concerns an easement or profit. 
Sexauer v. Wilson, 136 Ia. 357, 113 N. W. 941; Bronson v. Coffin, 108 Mass. 
175. In the principal case there is nothing in the nature of “ privity,” unless 
it be the relation of the state to a railroad chartered by it. It is equally 
difficult to treat the contract as creating any of the recognized kinds of 
easements, because of the affirmative character of the burden imposed. See 
2 TirFANy, Reat Property, 2 ed., § 348. As an equitable servitude the 
agreement in question is open to the objection that there is no dominant 
“tenement,” unless the property of the state or its business of administra- 
tion may be so regarded. Millbourn v. Lyons, [1914] 2 Ch. 231. Cf. 
Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188. See 24 Harv. L. REv. - 
574; 33 Harv. L. Rev. 813, 821. But the decision may be supported on the 
peculiar relation of the parties. Enforcing the covenant in favor of the 
state does not involve the risk of allowing encumbrances on land in favor 
of strangers; nor is there danger that a purchaser of railroad property will 
be subject to unexpected burdens. The agreement with the state may be 





508 HARVARD LAW REVIEW 


regarded as a qualification of the franchise, and the Y company as succeed- 
ing to the franchise so limited. Cf. Union Pacific R. R. v. Mason City Co., 
199 U. S. 160; International Ry. v. Anderson County, 106 Tex. 60, 156 S. W. 
499. The authority of the state to regulate public utilities removes the 
objection to the specific enforcement of an agreement to do continuous 
affirmative acts. 


CRIMINAL LAW — JURISDICTION — EXTENT OF STATUTORY JURISDICTION 
OVER CRIME CONSUMMATED OUTSIDE THE STATE.— The defendant was in- 
dicted for grand larceny in obtaining money by false pretenses. One count 
of the indictment was framed to bring the offense within the terms of a 
statute which gave the state jurisdiction over all crimes committed wholly 
or partly within the state. (1909 N. Y. Penat Law, §1930.) Another 
count described the crime as an act done without the state which affected 
persons or property within the state. By statute the state had jurisdiction 
over such offenses. (1909 N. Y. Penat Law, §10933.) The defendant, 
together with his two brothers, conspired to defraud the Guaranty Trust Co. 
of New York. The conspiracy was concocted by means of cablegrams 
between China, London, and New York. One of the conspirators sailed from 
New York to London to carry the scheme into execution. He there obtained 
a large sum of money from the London branch of the New York bank by 
means of various false pretenses. The defendant’s conviction in the trial 
court was sustained by the Appellate Division. The defendant appealed. 
Held, that the court had no jurisdiction over the larceny at London, which 
was not committed in part within the state, and which was not an act 
affecting persons or property within the state. Judgment reversed. People 
v. Werblow, 241 N. Y. 55, 148 N. E. 786. 

For a discussion of the principles involved, see NoTEs, supra, p. 492. 


EvmENCE — Hearsay — APPLICATION OF HEARSAY RULE IN WORKMEN’S 
CoMPENSATION Cases. — The claimant’s husband died of a malignant growth. 
The claimant sought compensation, contending that the growth had been 
superinduced by a fall occurring in the course of her husband’s employment. 
Statements of the deceased to the claimant and to physicians furnished the 
sole proof of the fall. A statute provided that the State Industrial Accident 
Commission should not be bound by the usual rules of evidence. (1924 Mb. 
ANN. Cops, art. 101, § 10.) The Commission allowed compensation. The 
defendant appealed to the Baltimore City Court where the cause was tried 
before a jury in accordance with statute. (1924 Mp. ANN. Cops, art. 101, 
§ 56.) The defendant’s objection to the admission of the hearsay evidence 
was overruled, and its motion for a directed verdict denied. The award of 
compensation being affirmed, the defendant appealed. Held, that hearsay 
testimony is admissible in the lower court’s review of proceedings before 
the State Industrial Accident Commission, and that an award of compensa- 
tion based wholly on such evidence will not be set aside when the testimony 
is credible. Judgment affirmed. Standard Oil Co. v. Mealey, 127 Atl. 
850 (Md.). 

The application of common law rules of evidence in proceedings before 
administrative tribunals has properly been subjected to severe criticism. 
See Frank A. Ross, “ Rules of Evidence before Commissions,” 36 Harv. L. 
Rev. 263, 274 et seg. See 1 Wicmore, Eviwence, 2 ed., §§ 4a-4c. Work- 
men’s compensation laws usually provide in various ways for relaxation of 
the ordinary rules of evidence. But unless the statute renders mandatory 
the recognition of hearsay testimony as adequate legal evidence, the courts 
have refused to sustain an award made without at least some “legal re- 
siduum,” however small. See, e.g., Carroll v. Knickerbocker Ice Co., 218 
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N. Y. 435, 113 N. E. 507. Various courts have suggested that a finding 
will not be set aside if supported by “any evidence which might satisfy a 
rational mind.” See Day v. Sioux Falls Fruit Co., 43 S. D. 65, 68, 177 
N. W. 816, 817; Jillson v. Ross, 38 R. I. 145, 150, 94 Atl. 717, 718. But 
these cases do not deal with the problem of hearsay. The principal case 
seems the first clear-cut decision that under a typical statute relaxing the 
common law rules of evidence, hearsay testimony alone may be sufficient to 
sustain an award. The holding is particularily noteworthy in coming from a 
jurisdiction in which the cause may on appeal from the finding of the Com- 
mission be submitted to a jury. It is submitted, however, that if limited to 
cases where direct evidence is absolutely or practically unobtainable and in 
which the jury’s finding does not appear to give greater credit to the hearsay 
testimony than does that of the Commission, the decision is sound. It is 
to be noted that the sort of hearsay involved in the case is relatively un- 
objectionable. 


EvIDENCE — PRESUMPTIONS OF INNOCENCE AND OF CONTINUED DomMICIL. 
—In accordance with the provisions of the Selective Draft Act (1918 U. S. 
Comp. Stat., §§ 2044 a-2044k) registration was required on June 5, 1917, 
in the county of “ permanent home and actual place of legal residence.” The 
defendants were indicted under this act for failure to register in Grant 
County, Okla. At the trial it was established that the defendants were 
domiciled in Grant County at least up to April 1, 1917, and that some time 
between that date and June 5, 1917, they left for Canada. The evidence 
bearing on the intent with which the defendants went to Canada was con- 
flicting. Both defendants were convicted and appealed. Held, that the 
evidence was as consistent with innocence as with guilt, and that the pre- 
sumption of innocence outweighed the presumption of continued domicil. 
Judgment reversed. Edwards v. United States, 7 F. (2d) 357 (8th Circ.). 

The presumption of innocence merely requires that the state present 
evidence proving its case beyond a reasonable doubt. State v. Smith, 65 
Conn. 283, 31 Atl. 206. See THAYER, PRELIMINARY TREATISE, 337; Wic- 
MORE, EvIDENCE, 2 ed., § 2511. Where the bases of presumptions tending 
to establish guilt are present, the question remains: did the prosecution 
sustain that burden of proof? Dunlop v. United States, 165 U.S. 486, 503. 
Cf. Dalton v. United States, 154 Fed. 461 (7th Circ.). The so-called pre- 
sumption of continued domicil seems to consist of three elements. The 
first is a rule of law that one domicil shall continue until another is acquired. 
Borland v. Boston, 132 Mass. 89; Miller v. Sovereign Woodmen, 140 Wis. 
505, 122 N. W. 1126. See 35 Harv. L. Rev. 1890, 191. But cf. Kelson v. 
Detroit, etc. Ry., 146 Mich. 563, 109 N. W. 1057. There may also be the 
bases of two inferences. The first, that of continuance of physical presence, 
is clearly inapplicable here. The second is an inference against the existence 
of the intent necessary for the acquisition of a new domicil. See Jn re 
Lyon’s Estate, 117 Misc. 189, 192, 191 N. Y. Supp. 260, 262. It may be 
doubted whether this inference survives the introduction of substantial evi- 
dence to the contrary, Even if it does, the principal case is clearly right in 
holding that, the other evidence being about evenly balanced, this inference 
is not sufficient to prove guilt beyond a reasonable doubt. 


ILLEGAL ConTRACTS — RECOVERY OF PERFORMANCE FOR FAILURE OF CoN- 
SIDERATION. — The plaintiff, which badly needed coal, contracted with the 
defendant for large quantities at a price nominally within the maximum set 
by the Lever Act, plus a “ bonus” of $30,000 to be paid in consideration of 
faithful performance of the contract by the defendant. It was also provided 
that coal should be measured by railroad weights instead of tipple weights. 
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Before the expiration of the contract, the plaintiff, believing there had been 
faithful performance, paid the agreed price of the coal and the $30,000. 
Thereafter it discovered that the coal had been sold by tipple weights in 
violation of the contract. The plaintiff brought suit and, though unable to 
prove substantial damage, recovered the $30,000 with interest. The de- 
fendant moves for judgment non obstante veredicto. Held, that the money 
paid in violation of the Lever Act might be recovered back since the con- 
sideration for it had failed. Motion denied. New York & Pennsylvania Co. 
v. Cunard Coal Co. (Pa. Dist. Ct.), reported in Legal Intelligencer, Nov. 6, 
1925. 

Courts often say that a guilty plaintiff inevitably loses if his suit rests on 
an illegal contract. See Holt v. Green, 73 Pa. St. 198, 200; Roby v. West, 
4 N. H. 285, 290. But such a plaintiff is allowed to regain his performance 
if he rescinds the contract before the illegal act has been executed. Spring 
Co. v. Knowlton, 103 U. S. 49; Wasserman v. Sloss, 117 Cal. 425, 49 Pac. 
566. He may also succeed if the court considers him not im pari delicto 
with the defendant. White v. Franklin Bank, 22 Pick. (Mass.) 181; Davis 
v. Smoot, 176 N. C. 538, 97 S. E. 488. The most common application of 
this principle is in cases where the transaction is declared illegal for the 
express purpose of protecting individuals in the plaintiff’s class. Toovey 
v. Ayrhart, 136 Ia. 694, 114 N. W. 181; Smart v. White, 73 Me. 332. So 
the test of non-recovery, where the illegality is not flagrant, appears to be 
less “guilty hands” than “guilty demands”; i.e., whether the court is 
aiding an illegal undertaking. See 22 Harv. L. Rev. 435; 26 ibid. 738; 35 
ibid. 754. ‘The instant case probably falls just on the right side of the line. 
The plaintiff is not enforcing an illegal contract (even indirectly by seeking 
the fair value of his performance in lieu of the contract price); but he is 
asking restoration of a payment for which the consideration has failed. 
Compare cases allowing a principal to recover from his agent money received 
to the principal’s account by virtue of a concerted wrongful enterprise. 
Hertzler v. Geigley, 196 Pa. St. 419, 46 Atl. 366; Norton v. Blinn, 39 Ohio 
St. 145. Contra, Boylston Bottling Co. v. O’Neill, 231 Mass. 498, 121 N. E. 
411, 2 A. L. R. 906 and cases there collected. See 3 WiLLIston, CONTRACTS, 
§ 1785. One objection not discussed in the opinion is that there was really 
no failure of consideration, because the receipt of the coal was the substantial 
equivalent for the “bonus.” An alternative ground for supporting the case 
may be that the Lever Act was enacted so largely for the protection of op- 
pressed buyers that they should be entitled to get back the prohibited excess. 
Badger Coal & Coke Co. v. Sterling Midland Coal Co., 180 Wis. 79, 192 
N. W. 461. But most decisions under the Act have denied this. Detroit 
Edison Co. v. Wyatt Coal Co., 293 Fed. 489 (4th Circ.) ; Mancourt-Winters 
Coal Co. v. Ohio & Michigan Coal Co., 217 Mich. 449, 187 N. W. 408. 


INSURANCE — PremMIuM NoTtes— EFFECT AND VALIDITY OF FORFEITURE 
PROVISIONS IN Premium Notes.— The insured being unable to pay the 
second annual premium on a life insurance policy issued by the defendant 
company, one R, on behalf of the insured, gave the defendant his promissory 
note for the amount of the premium, the note providing that in case it were 
not paid at maturity, the policy should be avoided. The policy itself con- 
tained only the usual provision that the policy should lapse if premiums 
were not paid when due. A South Dakota statute provided that the policy 
should constitute the entire contract between the parties. (1919 S. D. REV. 
Cope, § 9340.) ‘The note was not paid when due, and while it remained 
overdue and unpaid, the insured died. The beneficiary brought suit on the 
policy. Judgment was given for the plaintiff. The defendant appealed. 
Held, that under such a statute the provision in the note was nugatory, and 
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that the note was payment of the premium, so that the policy remained in 
force at the time of the insured’s death. Ritter v. American Life Ins. Co., 
205 N. W. 382 (S. D.). 

For a discussion of the principles involved, see NOTES, supra, p. 496. 


INTERSTATE COMMERCE — SUBJECTS OF STATE REGULATION — EFFECT OF 
Acts SUBSEQUENT TO TERMINATION OF TRANSIT.—An Arkansas statute 
required every foreign corporation doing business in Arkansas to conform 
to certain regulations, and imposed a fine of not less than $1,000 for failure 
to comply. (1921 Crawrorp & Moses Dic. Ark. Start., §§ 1825-1832.) 
The defendant, a Missouri corporation, without complying with the statute, 
contracted in Arkansas to build a bridge in Arkansas, the contract becoming 
effective when a bond was executed in Missouri two days later. The de- 
fendant thereafter sublet all the work except the erection of the super- 
structure to a sub-contractor. The defendant shipped materials from 
Missouri to itself in Arkansas for use by the sub-contractor in the construc- 
tion of the bridge and delivered them to the sub-contractor, who used them 
in the work done by him. After the greater part of the work sublet had 
been completed, the defendant secured the permission required by the 
Arkansas statute to do business in Arkansas. In a suit by the state to re- 
cover the fine for violation of the statute, the Supreme Court of Arkansas 
affirmed a judgment holding the defendant liable. The defendant sued out 
a writ of error. Held, that the statute was not repugnant to the commerce 
clause because the acts done by the defendant before obtaining the permis- 
sion included intrastate business, since they were essential to the building 
of the bridge, which was itself an intrastate transaction. Judgment affirmed. 
Kansas City Structural Steél Co. v. Arkansas, 46 Sup. Ct. Rep. 59. 

For a discussion of the principles involved, see NoTrEs, supra, p. 480. 


Lis PENDENS — E¥FFEcT OF DECREE IN LowWER CourT PENDING PROCEED- 
INGS ON APPEAL.—H brought an action against B for specific performance 
of a contract to convey land. The lower court gave H a money decree which 
carried the implication that B was full owner of the land. B appealed, but 
no stay was ordered. Thereafter B conveyed to W, who gave a lease to the 
plaintiff. The plaintiff entered into possession and planted seeds. On appeal 
it was held that B held the title merely for security, and he was ordered to 
convey to H. H received a deed, entered upon the land, and harvested the 
grain sowed by the plaintiff. The plaintiff sues H for the value of the grain. 
From judgment on a directed verdict for the defendant the plaintiff appeals. 
Held, that the plaintiff was a purchaser pendente lite. Appeal dismissed. 
Pachner v. Hoppas, 239 Pac. 967 (Kan.). 

A purchaser from one of the parties to litigation pending appeal, as in the 
principal case, is bound by the outcome of the appeal. Schultz v. Kremer, 
82 Kan. 175, 107 Pac. 780. It is immaterial that no supersedeas bond was 
given, since the bond operates only to stay execution on the judgment. 
Schultz v. Kremer, supra; Stuart v. Coleman, 78 Okla. 81, 188 Pac. 1063. 
Contra, Parker v. Courtney, 28 Neb. 605, 44 N. W. 863. The determining 
question is not whether an appeal has been taken, but whether the time has 
expired in which one may be taken. Smith & Vail Co. v. Burns, 72 Miss. 
966, 18 So. 483; Stuart v. Coleman, supra. But the rule is otherwise in 
jurisdictions in which an appeal is regarded as a new action, not as a con- 
tinuation of the old. Wingfield v. Neall, 60 W. Va. 106, 54 S. E. 47. The 
argument sometimes advanced that the purchaser is deceived by the lower 
court decree is untenable, for notice of the decree involves notice of the 
adverse claim, and knowledge of the statutory right of appeal is presumed. 
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See Harle v. Langdon’s Heirs, 60 Tex. 555, 561. Since the lessee was never 
in rightful possession, the doctrine of emblements is not involved. McGinnis 
v. Fernandes, 135 Ill. 69, 26 N. E. 109. Cf. Story v. Lang, 87 Kan. 727, 
125 Pac. 72. 


NEGLIGENCE — Duty or CARE— LIABILITY OF OCCUPIER OF PREMISES 
For InyurY TO TRESPASSING ANIMAL.— The defendant railroad spread 
poison on its right of way for the purpose of killing weeds. The plaintiff al- 
leged that this was done with the knowledge that the plaintiff’s cattle were in 
the adjoining field and with the knowledge that the poison had an odor and 
taste especially attractive to cattle. The cattle broke through a fence strong 
enough for ordinary circumstances and died from eating the poisoned weeds. 
There was no general “fencing” statute and no statute requiring railroads 
to fence their right of way. The defendant demurred. Held, that the 
plaintiff’s declaration set forth a cause of action. Demurrer overruled. 
Hagey v. Penn. R. R. (Pa. Co. Ct.), reported in Legal Intelligencer, Nov. 6, 
1925. 

Even in states which have repudiated the common law rule imposing on 
the owner of animals absolute liability for their trespasses, the courts hesitate 
to make landowners liable for injury to animals caused by the condition of 
the premises. Beinhorn v. Griswold, 27 Mont. 79, 69 Pac. 557. But there 
is authority to the contrary where there has been some “ attraction” on the 
premises. Jones & Norris v. Nichols, 46 Ark. 207; Sisk v. Crump, 112 Ind. 
504, 14 N. E. 381; Williams Estate v. Nevada Wonder Mining Co., 45 Nev. 
25, 196 Pac. 844. The principal case reaches a similar result in a state 
retaining the common law rule. But the court reached the opposite conclu- 
sion where the plaintiff failed to allege knowledge by the defendant of the 
presence of the cattle and the character of the poison. Clapper v. Penn. 
R. R. (Pa. Co. Ct.), reported in Legal Intelligencer, Nov. 6, 1925. And 
although the court relies on the “attractive nuisance” doctrine it would 
seem that the cases could be more reasonably explained by applying the 
ordinary standard of care. See M. O. Hudson, “ The Turntable Cases in the 
Federal Courts,” 36 Harv. L. Rev. 826. Even those disinclined to entrust 
the application of this standard quite so extensively to individual judge and 
jury, might reach the same result. Thus a distinction may be drawn be- 
tween conditions of the premises caused by active operations and by mere 
neglect. See F. R. Bohlen, “ Affirmative Obligation in the Law of Tort,” 
44 Am. Law REG. 209, 225 et seg. And the allegations of knowledge might 
be held to show so wide a divergence from the standard of care as to ap- 
proach the border line of intentional injury. 


New Triat—ConpiTION Imposep To AvormD CONSEQUENCES OF PLAIN- 
TirFr’s DeatH.— The plaintiff brought an action against the defendant for 
malicious prosecution, claiming $5,000 damages. The jury returned a verdict 
for $10,000. The trial judge entered judgment for $5,000. The defendant 
appealed to the Court of Appeal of British Columbia, which ‘set aside the 
judgment and ordered a new trial. The plaintiff appealed to the Supreme 
Court of Canada, but before the hearing, was murdered. The administrator 
of the plaintiff took the necessary steps to bring on the appeal. It was held 
that the damages were excessive, and that the defendant had a statutory 
right to have them re-assessed by a jury. A new trial limited to the question 
of damages was ordered on condition that the defendant agree in writing 
that no exception based on the death of the plaintiff should be taken on the 
new trial. The administrator appealed to the Privy Council. Held, that 
the Supreme Court was justified in granting the new trial on condition. 
Ordered accordingly. Lee v. Lew, [1925] A. C. 819 (P. C.). 
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It is proper for a court in its discretion to grant a new trial conditionally, 
probably even when the applicant is entitled to the new trial as a matter of 
right. Laney v. Bradford, 4 Rich. (S. C.) 1. See Hall v. Northwestern 
R. R., 81 S. C. 522, 534, 62 S. E. 848, 853. Contra, Tuttle v. Gates, 24 Me. 
395. The precise condition imposed in the principal case is supported by 
some dicta in early English cases. See Griffith v. Williams, 1 C. & J. 47, 
48; Palmer v. Cohen, 2 Barn. & Ad. 966, 967. Cj. Lopez v. De Tastet, 8 
Taunt. 712, 715. The court assumes that the cause of action would abate 
if an unconditional new trial were ordered, even though confined to a single 
issue. On this assumption the imposition of terms would seem to be a valid 
exercise of discretion, tending to preserve the rights of the parties, provided 
that there is no strong policy behind the abatement of actions on the plain- 
tiffs death. The English courts have refused to allow a remittitur on the 
ground that a verdict for excessive damages is wholly tainted. Watt v. Watt, 
[1905] A. C. 115. But here such a verdict is in effect preserved, if only 
to avoid the effect of an accidental, intervening event, not affecting the merits 
of the controversy. Cf. Pleydell v. Dorchester, 7 Durnf. & E. 529. A 
remittitur, however, involves the denial of a new jury trial on a condition 
within the power of the party against whom the right is claimed, which is 
more extreme than granting a new trial on a condition within the. power of. 
the party claiming that right. 


PRESUMPTIONS — POSSESSION AS PRIMA FACIE EvIpENCE OF UNLAWFUL 
PURCHASE — NECESSITY OF INDEPENDENT Proor oF VENUE.—A federal 
statute provides: “ It shall be unlawful for any person to purchase . . . any 
of the aforesaid drugs [opiates] except in the original stamped package . . . 
and the absence of appropriate tax-paid stamps from any of the aforesaid 
drugs shall be prima facie evidence of a violation of this section by the 
person in whose possession same may be found.” (40 Stat. 1130, 1131, 
1919 U. S. Comp. Stat. Supp., § 6287 g.) Solely upon evidence of possession 
and absence of appropriate stamps the jury found the defendant guilty of 
an unlawful purchase, as charged, in the district of the forum. The defendant 
was convicted and brought error. Held, that for failure of proof of venue 
rc judgment must be reversed. Brightman v. United States, 7 F. (2d) 532 
8th Circ.). 

If the court’s construction of the statute be accepted, the result reached 
is inevitable, venue being undoubtedly a necessary part of the case for the 
prosecution. Vernon v. United States, 146 Fed. 121 (8th Circ.). Legisla- 
tures may well take warning. By making possession under given circum- 
stances the crime, this particular difficulty is most easily avoided. See, e.g., 
35 STAT. 1120, 1916 U. S. Comp. Stat., § 10339 (counterfeiting dies); 1921 
Mass. Gen. Laws, c. 131, § 46 (game out of season). Nor will trouble 
arise when possession is made prima facie evidence of such crimes as conceal- 
ment after illegal importation, or possession for the purpose of sale. See 
38 Stat. 276, 1916 U. S. Comp. Star., § 8801 (narcotics); 41 Stat. 317, 
1923 U. S. Comp. Supp., § 101384 t (liquors). But when delivery has been 
made prima facie evidence of the crime of selling, or possession prima facie 
evidence of criminal use or purchase, it is surprising that the ingenuity of 
counsel seems not to have raised heretofore the objection now successfully 
pressed. See Commonwealth v. Wallace, 7 Gray (Mass.) 222, under 1855 
Mass. GEN. Laws, c. 215, § 34 (liquors); People v. Cannon, 139 N. Y. 32, 
41, 34 N. E. 759, 762, under 1888 N. Y. Laws, c. 181, §§ 2, 3 (registered 
bottles). Perhaps the courts would have construed these statutes as author- 
izing by implication a presumption that. the forbidden act was committed 
where the evidential fact is proved to have existed. Whether or not a similar 
construction would be proper in the principal case, the dictum seems un- 
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fortunate, that a presumption of purchase in the district of the forum, even 
if expressly enacted, would be unconstitutional because unreasonable. 
Doubt has been cast on the theory, supported by many dicta and a few 
decisions, that legislative rules of evidence must conform to a judicial 
standard of rationality. See 2 WicmMore, Eviwence, 2 ed., § 1356, discussed 
in State v. Price, 175 N. C. 804, 808, 95 S. E. 478, 480. See also Common- 
wealth v. Williams, 6 Gray (Mass.) 1, 3. Contra, Opinion of the Justices, 
208 Mass. 619, 94 N. E. 1044. The similar presumption in typical game 
laws, that the unlawful taking occurred in the state or area where possession 
is found, seems not to have been challenged as unreasonable or unconstitu- 
tional. See 1849 Mass. Gen. Laws, c. 158, §1, supplementing 1836 Mass. 
Rev. STAr., c. 53, discussed in Commonwealth v. Williams, supra, at 6. And 
see, €.g., 39 STAT. 244, 522, 1916 U. S. Comp. Star. 5227d, 5230d (posses- 
sion of game in national parks prima facie evidence of taking there). 


Process — SERVICE ON TRADE UNION IN ACTION UNDER SHERMAN ACT. — 
The plaintiff brought this action against six international labor unions, the 
Railway Employees’ Department of the American Federation of Labor, and 
its subordinate, the System Federation No. 41. He sought to recover dam- 
ages for the loss of his position due to a strike which the defendants had 
carried on in 1922. Service was had by delivering a copy of the summons to 
the local chairman of each of the six international unions and to the presi- 
dent of the System Federation as representative both of the System Federa- 
tion and of the Railway Employees’ Department. All the defendants moved 
to quash the service. Held, that no jurisdiction to render a judgment against 
a labor union is obtained by service of process on the officers of a local or 
subordinate organization. Motions of the international unions and of the 
Railway Employees’ Department sustained; motion of the System Federation 
De Spoons v. International Ass’n of Machinists, 7 F. (2d) 481 

E. D. Ky.). 

A trade union is suable as an entity for violations of the Sherman Anti- 
Trust Act. United Mine Workers v. Coronado Coal Co., 259 U. S. 344. 
See Wesley A. Sturges, “ Unincorporated Associations as Parties to Actions,” 
33 YALE L. J. 383. But the courts have not yet formulated either the precise 
basis of jurisdiction or the requirements as to the service of process. It 
would seem that the foundation for the exercise of jurisdiction over a non- 
resident non-business association is the conduct within the territorial limits 
of the sovereignty of a series of acts in pursuit of the purpose for which the 
association was organized. See Pacific Typesetting Co. v. International 
Telegraphic Ass’n, 125 Wash. 273, 216 Pac. 358. An analogy may be found 
in cases upholding statutes which authorize suit against a non-resident part- 
nership as an entity when the partnership has been doing business within the 
state. Esteve Bros. & Co. v. Harrell, 272 Fed. 382 (sth Circ.). See Sugg 
v. Thornton, 132 U. S. 524, 530. But cf. Flexner v. Farson, 248 U. S. 280. 
And see Calvert Magruder and R. S. Foster, “ Jurisdiction over Partner- 
ships,” 37 Harv. L. Rev. 793. The remaining question is whether the 
method of service employed has a reasonable tendency to give notice. The 
test is the same in the case of a non-resident association as in that of a 
foreign corporation. Saunders v. Adams Express Co., 71 N. J. L. 520, 58 
Atl. rror. See BEALE, ForeEIGN CorporaTIONs, § 271. It has been held that 
service on the head officers of a corporation acting as agent is sufficient to 
bind the principal corporation. Dobson v. Farbenfabriken of Elberfeld Co., 
206 Fed. 125 (E. D. Pa.); State v. Pennsylvania Steel Co., 123 Md. 212, 
or Atl. 136. And a fraternal benefit corporation is properly served by 
leaving a copy of the summons with the officers of a local lodge. Supreme 
Council v. Boyle, 10 Ind. App. 301, 37 N. E. t105. In a suit growing out 
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of the activities of a union organizer, service of process on the organizer 
has sufficient tendency to notify the union, at least when at the time of 
service the organizer was working on behalf of the union. Pacific Type- 
setting Co. v. International Telegraphic Ass’n, supra. It would seem there- 
fore that if in the instant case the summons had been served while the strike 
was in progress, the service would have been sufficient. But in view of the 
laxity in which the affairs of certain unions are conducted and of the ease 
with which the plaintiff could have served the international officers, service 
upon a local official some years after the cause of action had arisen may 
well have had an insufficient tendency to notify the international union. 


SALES — TIME OF PASSING OF TITLE— RETURN BY BUYER UNDER CON- 
TRACT OF SALE OR RETURN. — The plaintiff shipped goods to the defendant 
on a “sale or return” contract. The plaintiff paid the express company 
for shipping from his place of business in New York to the defendant in 
Vermont. The defendant elected to return. He delivered to the express 
company in Vermont, marking the plaintiff’s name and a wrong address on 
the package. The plaintiff never received the goods and now brings an 
action of contract against the defendant. The Uniform Sales Act has been 
enacted in both states. Section 43 (1) provides that the seller’s place of 
business shall be the place of delivery by the seller to the buyer, unless a 
contrary understanding or usage is proved. The lower court gave judgment 
for the plaintiff for the value of the goods. The defendant appealed. Held, 
that under a “sale or return” contract, in the absence of stipulation or 
usage to the contrary, title revests in the seller only on return to the seller’s 
place of business. Judgment affirmed. David W. Biow Co. v. Cohen, 130 
Atl. 589 (Vt.). 

The American law is that under a contract of sale or return the title vests 
in the buyer on delivery to him. Hotchkiss v. Higgins, 52 Conn. 205. See 
Unirorm Sates Act, §19 (3). Whether title revests in the seller on de- 
livery of the goods to a carrier or only on receipt at the seller’s place of 
business depends on the authority given to the buyer. The court’s holding 
that delivery to the seller is necessary results largely from an erroneous 
application of Section 43 (1) of the Uniform Sales Act, which relates solely 
to delivery by the seller to the buyer. The court further argues that since 
the seller paid the transportation on the shipment to the buyer, it follows 
that the buyer must pay for the return, and consequently title does not 
revest in the seller until delivery to him. It is highly doubtful whether this 
is a necessary inference; indeed one could argue equally soundly that since 
the seller has paid the transportation to the buyer, he is willing to pay for 
the return. If this suggestion is correct, it might properly be found that the 
buyer is authorized to revest title in the seller by shipping. Cf. Fragano 
v. Long, 4 B. & C. 219; Krulder v. Ellison, 47 N. Y. 36. But even if such 
authority were given, the mis-marking of the package by the buyer prevents 
his taking advantage of it. American Standard Jewelry Co. v. Witherington, 
81 Ark. 134, 98 S. W. 695; Woodruff v. Noyes, 15 Conn. 335. Since the 
title remained in the buyer, the risk also remained on him, there being noth- 
ing to show that the parties intended that it should pass to the seller. Carter 
v. Wallace, 32 Hun (N. Y.) 384. Since the buyer has failed to return the 
goods or to vest the risk in the seller, he is bound to pay for them. 


TAXATION — ENJOINING COLLECTION OF TAxES — STATUTORY CONDITIONS 
GovERNING TAXPAYER’s ACTION AT LAw AS MAKING THE LEGAL REMEDY 
INADEQUATE. — The complainant, a West Virginia corporation dealing in 
molasses in Porto Rico, was taxed by Porto Rico upon income and excess 
profits accruing from the storage of molasses there. The statute governing 
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complaints by taxpayers provided that the taxpayer might pay the tax and 
sue the treasurer to recover it back. The treasurer, by certifying that sub- 
sequent taxes assessed to the complainant were unpaid, could terminate the 
suit. (1920 Porto Rico Pustic Acts, No. 17, §6.) The complainant ap- 
plied to the federal district court for an injunction against the collection of 
taxes assessed against him, alleging the invalidity of the tax, and: the in- 
adequacy of the remedy at law. The district court, while admitting that 
equitable intervention would have been justified, decided against the com- 
plainant on the merits. The complainant appealed. Held, that the remedy 
at law under the statute was inadequate, and that the complainant was en- 
titled to a decree on the merits. Decree reversed. Porto Rico Mercantile 
Co. v. Gallardo, 6 F. (2d) 526 (1st Circ.). 

In spite of statements to the contrary, there would seem to be no policy 
against enjoining the collection of taxes. See Winifrede Coal Co. v. Board 
of Education, 47 W. Va. 132, 135, 34 S. E. 776, 777. See also 30 YALE L. J. 
826. This statement finds support in the attitude of the federal courts in 
confining narrowly a statute prohibiting restraints on the collection of federal 
taxes. See, e.g., Hill v. Wallace, 259 U. S. 44. See Clarence A. Miller, 
“ Restraining the Collection of Federal Taxes and Penalties by Injunction,” 
71 U. or Pa. L. Rev. 318; John C. Gall, “ Enjoining the United States,” 
1o Va. L. Rev. 194. See also 37 Harv. L. Rev. 255. If one of the usual 
grounds for equitable prevention of a tort is present, an injunction should 
be granted. Dawson v. Ky. Distilleries Co., 255 U. S. 288; Joesting v. 
Baltimore, 97 Md. 580, 55 Atl. 456; Northern Pacific R. R. v. Carland, 
5 Mont. 146, 3 Pac. 134. See 4 Pomeroy, Equity JURISPRUDENCE, 4 ed., 
§1779. The collection of taxes has been frequently restrained, however, 
though no equitable ground was shown. Manning v. City of Ames, 192 Ia. 
908, 184 N. W. 347; Mt. Sterling Co. v. Ratliffe, 127 Ky. 1, 104 S. W. 993. 
See 2 Ames, Cases IN Equity JURISDICTION, 73n. No reason is apparent 
for not requiring a complaining taxpayer to show that the legal remedy is 
inadequate, as a condition precedent to the granting of an injunction. In 
the principal case, no other hardship than that created by the statute was 
shown. The apparent object of the enactment was to exert pressure on 
suing taxpayers to make them pay subsequent taxes. The statute is not 
objectionable on constitutional grounds. Since a citizen is not entitled to 
sue the state without its consent, this consent, when granted, may be subject 
to any condition the state desires to impose. The decision may therefore 
be criticized as running counter to the policy of the statute. 


TAXATION — RECEIVERS — ForEIGN Tax Priortry ALLOWED. — Receivers, 
appointed by the federal court in the Southern District of New York for a 
Virginia corporation, continued the business of the corporation through the 
exercise of the corporate franchise. Virginia assessed a franchise tax against 
the corporation. By the law of Virginia this tax was entitled to priority 
over the claims of the general creditors. In a suit brought in the federal 
court in New York by a creditor, the receiver petitioned for instructions. 
Held, that the franchise tax was entitled to priority over the claims of the 
general creditors. New York Trust Co. v. Island Oil & Transport Corp., 
7 F. (2d) 416 (S. D. N. Y.). 

There is no question that by the law of New York a corporation in the 
hands of a receiver is liable to a franchise tax. Central Trust Co. v. New 
York City Ry., 110 N. Y. 250, 18 N. E. 92; People v. Williams, 200 N. Y. 
528, 94 N. E. 1097. The Supreme Court of the United States holds other- 
wise on the theory that the receiver is acting as the officer of the court 
rather than under the franchise. United States v. Whitredge, 231 U. S. 
144. Where it is clear that the receiver is not exercising the franchise, the 
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tax should not be levied. Commonwealth v. Lancaster Savings Bank, 123 
Mass. 493; State v. Bradford Bank, 71 Vt. 234, 44 Atl. 349. The New 
Jersey cases to the contrary seem to go too far. In re United States Car 
Co., 60 N. J. Eq. 514, 43 Atl. 673. Although it is not quite ciear against 
whom the tax should be assessed, this difficulty appears purely formal. See 
cases collected in L. R. A. 1915 E, 218, 219. Priority for state taxes under 
Virginia law is unquestionable. Thomas v. Jones, 94 Va. 756, 27 S. E. 813. 
Priority for taxes is normally treated as a question of procedure, and so de- 
termined by the lex fori. Central Trust Co. vy. E. Tenn., V. & G. Ry., 69 
Fed. 658 (C. C. N. D. Ga.). The New York law does not give priority to 
taxes. Wise v. Wise & Co., 153 N. Y. 507, 47 N. E. 788. But since it evi- 
dently has no strong policy against such priorities, the court was justified in 
deciding as it did on grounds of comity. See Story, Conriicr or Laws, 
§§ 29 et seg. A divergence in this policy and a difference on the facts ac- 
counts for the court’s disregard of a contrary holding in Franklin Trust Co. 
v. New Jersey, 181 Fed. 769 (1st Circ.). See Arthur M. Brown, “ Comity 
in the Federal Courts,” 28 Harv. L. Rev. 580. 


TENANCY IN COMMON — PURCHASE OF PROPERTY BY CO-TENANT AFTER 
EXPIRATION OF STATUTORY PERIOD FOR REDEMPTION FROM Tax SALE. — The 
plaintiff and the defendant were husband and wife, owning land as tenants 
in common. In 1921 the property was sold at a tax sale to X. Two years 
later, after the statutory period of redemption had expired, the defendant 
paid the amount of the taxes to X, who conveyed the land to the defendant 
as her separate estate. Throughout this time and until 1924, the plaintiff 
and the defendant lived together on this land. In 1924 they were divorced, 
no mention being made of the property in the divorce proceedings. In this 
suit by the plaintiff to recover an undivided one-half interest in the property, 
the trial court decreed that the land be sold, and that after deducting the 
amount paid by the defendant for the repurchase, one-half the proceeds be 
paid to the plaintiff. From this decree the defendant appealed. Held, that 
the purchase of a tax title by one co-tenant, even after the period of re- 
demption has expired, inures to the benefit of all the co-tenants. Judgment 
affirmed. Bush v. Bush, 275 S. W. 1096 (Tex. Civ. App.). 

A co-tenant who buys in property at a tax sale or redeems from another 
who bought it in, does so for the benefit of all co-tenants. Sanders v. 
Sanders, 145 Ark. 188, 224 S. W. 732. Cf. Collins v. Collins, 59 Hun 620, 
13 N. Y. Supp. 28, aff’d, 131 N. Y. 648, 30 N. E. 863. The reason given 
for this rule is the relation of mutual trust and confidence. If no fiduciary 
relation in fact exists, the result should be otherwise. See Séfevens v. 
Reynolds, 143 Ind. 467, 477, 41 N. E. 931, 934. And see 9 Harv. L. REv. 
427. When the time of redemption has expired, the fiduciary relationship 
is generally regarded as having ceased, and one who was a co-tenant may 
purchase for himself. Lewis v. Robinson, 10 Watts (Pa.) 354. See Watkins 
v. Eaton, 30 Me. 529, 536; Kirkpatrick v. Mathiot, 4 Watts & S. (Pa.) 251, 
254. And see TrFFANY, REAL Property, §172. Whatever may be said of 
the doctrine that a fiduciary relation arises out of a co-tenancy per se, its 
existence in the principal case can hardly be questioned, where husband and 
wife were living together on the land. It would seem, furthermore, that this 
fiduciary relation was properly held to have continued as long as the parties 
remained in joint possession, despite the expiration of the redemption period. 


Torts — CoNSPIRACY — INTERFERENCE WITH TRADE OR Business. — At 
the instance of a union of retail news-agents of which he was a member, the 
plaintiff, formerly a customer of R, a wholesale news-agent, transferred his 
custom to W, another wholesaler. The union requested this action because 
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R was supplying newspapers to a dealer who had opened a shop in violation 
of a so-called “ distance limit policy” of the union. The defendants were 
a committee representing the publishers and considered the “distance limit 
policy” as injurious to their interests. In order to compel the plaintiff to 
return to R, the defendants threatened to cut off the supplies W obtained 
from them directly and also to quit supplying S, another distributor who 
had dealings with W, as long as W continued to supply the plaintiff. The 
plaintiff brought suit for an injunction, which was granted in the lower court. 
The decree was reversed by the Court of Appeal, and the plaintiff appealed 
to the House of Lords. Held, that the defendants had not committed nor 
threatened to commit any wrong against the plaintiff. Appeal dismissed. 
Sorrel v. Smith, [1925] A. C. 700. 

The House of Lords was unanimous in holding that the plaintiff did not 
have a cause of action. Two cases were chiefly relied on. Mogul Steamship 
Co. v. McGregor, [1892] A. C. 25; Allen v. Flood, [1898] A. C. 1. The 
opinions, however, do not agree how the present case should be distinguished 
from one in which a somewhat similar conspiracy was held actionable. See 
Quinn v. Leathem, [1901] A. C. 495. Various grounds are taken: that the 
defendants in the princtpal case acted without malevolence or spite; that 
the real purpose of the combination was to promote the defendants’ trade 
and therefore justifiable; that there was no actionable conspiracy, 7.e., no 
combination for the sole purpose of inflicting injury. This disagreement 
demonstrates that very few rules or principles have yet crystallized in this 
branch of the law. On the facts of each case a judgment must be passed, 
whether, in view of the end sought to be attained by the defendant, the 
means he employs should be considered as improper. That judgment will 
reflect the social and economic policy of the community as understood by 
the court. For a full discussion of the principles involved, see 2 Harv. L. 
REv. 19; 15 ibid. 427; 16 ibid. 237; 20 ibid. 253, 345, 420; 37 ibid. 143; 
38 ibid. 121. 


Unrarr CoMPETITION — NECESSITY OF TRADING ON PLAINTIFF’s GooD 
WILL — MISREPRESENTATIONS USED TO DECEIVE THE PusBiic.— The plain- 
tiff, by virtue of a patent, alone could sell safes containing an explosion 
chamber. The defendant falsely represented that his safes contained an 
explosion chamber, thereby diverting customers from the plaintiff. The 
public were not led to believe that the plaintiff manufactured the safes. 
From a decree dismissing the complaint the plaintiff appealed. Held, that 
the defendant’s misrepresentations entitled the plaintiff to an injunction. 
Decree reversed. Ely-Morris Safe Co. v. Mosler Safe Co., 7 F. (2d) 603 
(2nd Circ.). 

Though unfair competition is an elastic term, it has usually been confined 
to cases where the defendant is trading on the reputation and good will of 
the plaintiff. See 38 Harv. L. Rev. 370. No such situation is here presented. 
Relief is given although the defendant’s misrepresentation concerned merely 
his own goods, and did not in any way relate to the plaintiff. Contra, 
American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281 (6th Circ.). 
The court concerns itself with the defendant’s wrong and not the plaintiff’s 
right. Cf. International News Service v. Associated Press, 248 U. S. 215. 
See Bruce Wyman, “Competition and the Law,” 15 Harv. L. Rev. 427. 
If the competition is unfair, the plaintiff seems clearly entitled to relief 
if he can show loss of customers. This can be done in the present case, 
since the plaintiff had a patent on the article in question. In the ab- 
sence of this circumstance it is doubtful whether the plaintiff could show 
sufficient injury. What competitive methods are unfair, depends on views 
of public policy, trade morality and economic soundness. See Howe Scale 
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Co. v. Wyckoff, Seamans & Benedict, 198 U. S. 118. If the defendant drives 
away the plaintiff’s customers by firing a cannon at them, there is a tort to 
the plaintiff. Tarleton v. M’Gawley, Peake 270. Cf. St. Johnsbury, etc., 
R. R. v. Hunt, 55 Vt. 570. In the principal case, also, the defendant’s un- 
lawful acts directly prevented the formation of contracts with the plaintiff. 


Waters — NATURAL WATERCOURSES: RIPARIAN RiIGHTS — PossIBLE Loss 
or STATUS AS RIPARIAN BY RECLAMATION. —In 1872 the plaintiff’s prede- 
cessors, owners of land on the bank of the navigable tidal river Yarra, in 
accordance with permission from the port authorities, built a wharf in front 
of their land and filled in the space between this wharf and the shore front. 
From 1872 until 1919 the plaintiff or its predecessors used the wharf and 
reclaimed land, but under such circumstances that in 1919 the plaintiff had 
only a revocable license to use and occupy them, title to both being in the 
defendant harbour commissioners. In that year the defendant, desiring to 
build a roadway over the reclaimed land, revoked the license and demanded 
possession. The plaintiff brought this action to secure a declaration of its 
rights in the land. Held, that the plaintiff still retained its original riparian 
rights and that, as the wharf and reclaimed land under the maintenance of 
the defendant would obstruct the plaintiff's access to the river, the plaintiff 
could cross the premises for that purpose as long as they were maintained, 
subject to the general regulatory powers of the defendant. Melbourne 
Harbour Trust Commissioners v. Colonial Sugar Refining Co. Lid., [1925] 
V. L. R. 384. 

That the plaintiff should retain his rights as a riparian owner, even though 
land owned and maintained by another now intervenes between his land and 
the water, seems at first a little surprising. But had the land and wharf 
been put there by a stranger, justice would require that the plaintiff keep 
his riparian rights. Cf. Marshall v. Ulleswater Steam Navigation Co., L. R. 
7 Q. B. 166. On the other hand, if the plaintiff himself has reclaimed with- 
out right, it might be argued that he has forfeited his standing as a riparian. 
Yet even here the rule seems to be the other way. Saunders v.N. Y.C. & 
H.R. R.R., 144 N. Y. 75, 38 N. E. 992. See Union Depot etc. Co. v. Bruns- 
wick, 31 Minn. 297, 302, 17 N. W. 626, 629; Diedrich v. Northwestern 
Union Ry., 42 Wis. 248, 272. In the principal case, where the reclamation 
was not wrongful but gave no title, this argument might be again urged, 
on the ground that the plaintiff took the risk of revocation of the license; 
but it is probably fairer to allow retention of riparian rights. See Attorney- 
General of Southern Nigeria v. Holt & Co., Ltd. [1915] A. C. 599, 621. 
The courts in these cases have apparently considered overwhelming the public 
interest in having the banks used for commerce. In the United States, by 
statute or otherwise, riparian ownership of itself would almost universally 
have given a right to wharf out. See 1 FARNHAM, Law or Waters, §§ 113- 
115. See Alfred E. McCordic and Wilson G. Crosby, “ The Right of Access 
and the Right to Wharf out to Navigable Water,” 4 Harv. L. Rev. 14. And 
see 20 Harv. L. REv. 657. Cf., however, GouLp, WATERS, 3 ed., §§ 167-181. 
Reclamation would not usually be allowed in the absence of statutory enact- 
ment, except perhaps where necessary to prevent erosion. Saunders v. N. Y. 
C. & H. R. R. R., supra; Diedrich v. Northwestern Union Ry., supra. 
See 1 FARNHAM, op. cit., § 75a; GOULD, op. cit., §§ 160, 167-181. Contra, 
Union Depot etc. Co. v. Brunswick, supra. 
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MENTAL D1IsoRDER AND THE CRIMINAL Law. A Study in Medico-Sociological 
Jurisprudence. With an Appendix of State Legislation and Interpretive 
Decisions. By S. Sheldon Glueck, LL.M., Ph.D. Boston: Little, Brown 
& Co. i925. pp. xxii, 693. 


Modern studies of penologists and criminologists make more and more 
acute the realization of the very close connection between mental disease 
and crime. Of the one hundred and thirteen criminal defendants examined 
by the Massachusetts Department of Mental Diseases under the Law of 
19217 no less than thirty-eight were found to be suffering from mental 
disease, psychopathic personality, mental deficiency or defective delinquency. 
This group included those indicted in Massachusetts between 1921 and 1924 
for capital offenses (of whom there were seventy-one) or whose records 
showed previous conviction for felony or indictment for any other offense 
more than once. That one-third of this entire group should be found to 
have diseased or defective mentalities is a fact of striking significance. 
Other investigations have produced similar results. In the face of facts 
such as these no one can doubt the imperative necessity of improving our 
present methods of dealing with the problem of the mentally diseased if we 
are successfully to combat the growing prevalence of crime in modern society. 

The problem of crime and insanity has been a cause of long-standing 
controversy between lawyers and doctors. The doctors have accused the 
lawyers of following barren and out-worn tests of insanity without regard to 
the truly remarkable progress of modern psychiatry and medicine; the 
lawyers have accused the doctors of floundering amid long and curious 
medical terms, unintelligible to the layman, without comprehending the 
underlying problem of legal responsibility. Partly this is due to confusion 
between the entirely distinct questions of mental disease and legal irresponsi- 
bility, both frequently denominated by the general term insanity. All insane 
people are not legally irresponsible. But one unfortunate result of this long- 
standing controversy has been that most treatises on the question have been 
produced either from the viewpoint and with the terminology of the doctor, 
or from the viewpoint and with the terminology of the lawyer; the treatises 
of each profession have consequently been much misunderstood and often 
little read by the other profession, to the detriment of both. 

In Mr. S. Sheldon Glueck’s Mental Disorder and the Criminal Law we 
are presented with an able study of this all-important problem systematically 
approached from the viewpoint of both professions, written in a language 
that each may readily understand; and herein lies the unique value of this 
important contribution to the subject. Mr. Glueck begins by setting forth 
the outstanding features of criminal procedure and evidence; he next dis- 
cusses the legal problems involved by insanity existing at the time of the 
trial or other legal proceedings. After discussing certain ethical and psycho- 
logical concepts in the criminal law he next takes up a detailed and very 
careful study of the historical development in England of the legal tests of 
criminal irresponsibility, including a critical discussion of the answers of the 
English judges following the famous McNaghten’s Case ;? and then goes on 
to set forth the tests as worked out in American cases, including the “ irre- 
sistible impulse” test. There follows an illuminating explanation of the 
medical and the psychological concepts of mental disorder and a description 
from the medical viewpoint of the various clinical types of mental disease 





1 1921 Mass. ACcTs, c. 415. 2 10 Cl. & Fin. 200 (1843). 
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and of the legal significance of each. After a chapter dealing with the 
disposition of accused persons not tried or acquitted on grounds of irresponsi- 
bility, Mr. Glueck concludes his study by setting forth various proposals 
made for the reform of the law of insanity with comments and criticisms, 
and finally by outlining his own proposals for this much-needed reform. 

The legal profession is much indebted to Mr. Glueck for his book. He 
has carefully set forth the conceptions and the precedents of the past; he 
has brought to the subject much new light from the teachings of modern 
medicine and psychiatry; he has applied this to those problems which are 
distinctively legal; and throughout he has handled his material in a succinct, 
clear and scholarly way. The virtue of the book lies rather in its clear 
presentation of the concepts of the legal and of the medical professions and 
particularly in the application of the concepts of the doctor and the psychi- 
atrist to the problems of the law, rather than in the building up of any 
distinctively new or original theories. 

Mr. Glueck convincingly reveals the inadequacy and injustice of the 
existing legal tests of insanity. Not only does he point out (what many 
lawyers already know) the faulty and logically indefensible legal pedigree 
back of the existing tests, but he makes abundantly clear (what many lawyers 
apparently do not realize) that the human mind is essentially a unity, and 
that a disease manifesting itself primarily in the cognitive or volitional or 
emotional processes of the mind is not confined to the single process but 
inevitably affects all three. In other words, the assumption of the Judges 
in their answers following McNaghten’s Case that there may be cases of 
partial insanity where the defendant laboring under some particular delusion 
is in other respects sane is founded on a hypothesis which the developments 
of modern psychiatry show to be impossible in fact. In truth insane delu- 
sions do not themselves constitute the disease, but are merely symptomatic 
of a mind diseased as a whole. As to some of the minor questions dealt 
with, we may not agree with every one of the conclusions and recommenda- 
tions set forth by Mr. Glueck; but taken as a whole the study is undeniably 
convincing, and will doubtless prove of inestimable service in adding to the 
general knowledge of the subject and thus in helping to shape the law in its 
further progress. 

One hesitates to criticize so excellent a book. Perhaps, however, it should 
be pointed out that many lawyers will disagree with Mr. Glueck’s conception 
that the defense of insanity rests upon the defense of lack of mens rea. 
Historically considered, there is much to be said for this conception. But 
from the viewpoint of the present day administration of criminal law, the 
fundamental conception of mens rea has become so confused and uncertain, 
and such sharply divergent views prevail as to what constitutes mens rea, 
that surely nothing is to be gained by analyzing the constituent psychological 
elements going to make up mens rea as a means of deducing what should be 
the proper insanity tests to constitute a defense to a criminal charge. 
Furthermore, it is not at all clear that insanity may not constitute a valid 
legal defense to those crimes which do not require mens rea. The truth is 
that modern criminal law perhaps unconsciously is following what amounts 
to fundamentally different methods of approach in its treatment of the sane 
and certain types of the insane; there is a growing tendency to deal with 
the former objectively and to deal with the latter quite subjectively. 

Again, in his dealing with crimes requiring specific intent, Mr. Glueck 
assumes a position with which many lawyers will disagree. Mr. Glueck 
suggests that mental disease insufficient to constitute a defense to criminality 
may yet serve to lessen the degree of the crime by indicating that the de- 
fendant “could not, in all reasonable probability, have had the capacity” 
for entertaining the required specific intent; and out of this conception he 
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develops the idea of “partial responsibility” (in the sense of a reduced 
grade of the offense). It would seem that in the case of crimes requiring 
some specific intent as a constituent element of the crime, the test of 
criminality should be simply and solely the existence or non-existence in 
fact of the requisite specific intent, and that the inquiry of whether the 
defendant because of his mental derangement “ in all reasonable probability ” 
had or had not “the capacity” for entertaining such an intent is beside 
the mark. 

Mr. Glueck’s book is stimulating because of his clear presentation of the 
many problems which have arisen in this field of law. One is tempted to 
go beyond the limits embraced by Mr. Glueck’s study and ask himself 
whether or not the existing legal tests of insanity are functioning serviceably 
from the viewpoint of reducing crime. If we are to look the truth in the 
face, we are coming more and more to realize that the main features of the 
law pertaining to the defense of insanity were worked out under the sway of 
the vindictive theory of criminal punishment. It was manifestly unjust to 
measure out punishment gua punishment to one who, because of insanity, 
could in no sense be considered as morally blameworthy, i.e., whose act was 
the result of a mental disease which prevented him from distinguishing right 
from wrong. Under the vindictive theory of criminal punishment it was 
only natural to work out as the test of insanity knowledge on the part of the 
defendant that he was doing what was wrong. If in spite of his insanity 
he knew he was doing wrong he should be punished; if otherwise, not. 

But with the shift of modern ideas as to the object of the administration 
of criminal justice, — with the growing emphasis upon prevention and deter- 
rence, and reformation as the object of criminal justice, and the increasing 
repudiation of the idea of retribution and vengeance, — the underlying basis 
for the older insanity tests loses much of its raison d’étre. A fresh evalua- 
tion becomes necessary. If the underlying purpose of criminal justice is 
the protection of social and public interests, the problem confronting every 
court administering criminal justice is how best to protect social and public 
interests without sacrificing too greatly the individual’s interest; and when- 
ever the continued free activity of the individual defendant constitutes 
sufficient menace or danger to the social or public interests to out-balance 
the interest of the individual, the individual defendant should be in some 
way restrained. It is evident that the determination of this question does 
not depend upon whether the individual defendant knows right from wrong; 
an insane defendant may be an even greater menace or danger to social and 
public interests than a sane defendant who has consciously and of his free 
will chosen the path of evil. In other words “Society needs as much pro- 
tection from the criminal acts of irresponsible individuals and is as vitally 
interested in their reformation as in the case of the responsible.” * 

Once having decided that the defendant on trial must be restrained, the 
court must next decide what disposition to make of the particular defendant ; 
and in the case of the mentally diseased this determination will depend, not 
alone upon the mental capacities or incapacities of the particular defendant, 
but also upon the equally important question of what institutions exist for 
the treatment of the mentally diseased and the types of cases which such 
institutions are competent to handle. For example, in the case of “ psycho- 
pathic personalities ” who, as studies in recidivism clearly show, contribute 
heavily to the criminal and dependent classes, whether the court may com- 
mit them to an institution for dealing with psychopathic personalities, or 
whether the court must choose between discharging them altogether or 





8 Quoted from the Second Report of Prof. Keedy’s committee appointed by the 
Institute of Criminal Law and Criminology. 
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sentencing them to ordinary penal institutions or workhouses which are 
manifestly failing to correct their habits of criminal conduct and which are 
plainly unsuited to deal with psychopathic personalities, must clearly depend 
upon the existence or non-existence of an institution within the jurisdiction 
for the care of psychopathic personalities. 

In other words, in the light of modern conceptions of criminal justice, has 
not the time come to cease patching and repairing the old knowledge-of- 
right-and-wrong tests in a seemingly vain endeavor to keep pace with the 
developments of modern psychiatry, and instead to examine the subject 
afresh with a view of discovering what should be the basic criterion of in- 
sanity tests for the purpose of attaining the real objects which we seek? 
And will not this basic criterion depend more upon danger to social and 
public interests than upon the defendant’s knowledge of right and wrong? 
Should not the emphasis be shifted from the question of whether or not the 
defendant committed a technical crime, to whether or not, for the protection 
of society, the defendant should be removed to an institution where he may 
be properly cared for? It would seem that the much-discussed Massachusetts 
Law of 1921, the purpose of which is to detect the mentally diseased and 
defective, thus making it possible to: obviate the necessity of a formal trial 
and determination of the comparatively empty question of their criminality, 
is a step in this general direction. Whatever may be one’s individual views 
it seems clear that the whole subject badly needs fresh consideration and 
study in the light of modern developments. 

FRANCIS B. SAYRE. 





THe Mopern LAw or REAL Property. By G. C. Cheshire. London: 
Butterworth & Co. 1925. pp. xxxvii, 784. 


This is the first book that we have seen on the modern law of real property 
which deals with the whole subject since the most recent legislation. The 
author’s approach is not through the Acts with the general law stated inci- 
dentally, but rather through the general law with reference to appropriate 
sections of the new legislation. Nevertheless the Real Property Act of 
19221 and its recent successors must, whatever the approach, be the 
foundation of any treatise on modern English conveyancing. 

The Act of 1922 was designed to assimilate the law of real and personal 
property, and to modify and develop the doctrine of equities with the 
ultimate purpose of facilitating dealings in land. This enormous statute 
was designed to come into operation on January 1, 1925; but so many ob- 
jections to its form were raised that further legislation, the operation of 
which was deferred until January 1, 1926, was found necessary, In 1924 
Parliament took up the task of repealing and amending prior statutes and 
presenting the new legal system as a whole. The first step was to pass the 
Law of Property Amendment Act of 1924, followed by seven other consoli- 
dating statutes dealing with the main topics into which the English legislation 
has naturally fallen during the past hundred years: ? 

Law of Property Act 

Settled Land Act 

Trustee Act 





1 This is not the place for an exposition of this extraordinary legislation. For 
expositions from the point of view of the American lawyer, see Manley O. Hudson, 
“Current Land Law Reform in England,” 34 Harv. L. Rev. 341; Joseph Warren, 
“The Law of Property Act, 1922,” 21 Micu. L. Rev. 245; Percy Bordwell, 
“Property Reform in England,” 11 Ia. L. Rev. 1. 

2 P. 8. 
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Land Charges Act 

Administration of Estates Act 

Land Registration Act 

Universities and College Estates Act 

Into these seven Acts are absorbed the Acts of 1922 and of 1924, so that 
for practical purposes the law of real property is contained in the first six 
statutes and in legal decisions not repealed thereby. 

This book is published so closely after the first public appearance of these 
laws that the author has had but little time to produce his volume for use of 
the anxious army of barristers and solicitors who have looked forward to the 
New Year with natural dread. 

The plan is as follows: an admirable Introduction of eighty-four pages 
covering briefly the common law system of real property, equitable modi- 
fications, and the tendencies of the new legislation; Legal Estates, 224 pages, 
comprehending fee simple, term for years, easements, etc., Rent Charges, 
Land Tax; Equitable Interests, which besides trusts include under the new 
acts entails, life interests and powers, 102 pages; Concurrent Interests, par- 
ticularly interesting to the American lawyer, 20 pages; Future and Deter- 
minable Interests and Conditions, 56 pages; Mortgages, 41 pages; Book III, 
the final division, comprehending Transfers inter vivos Voluntary and In- 
voluntary, Transfers on Death, Extinction of Interests by Limitation and 
Merger, and Incapacities. 

The influence of the new acts is manifest in every chapter; but the common 
law is always stated at varying length and the influence of Parliament upon 
the old law well expounded. The chapter on easements and profits, one 
of the longest and best in the book, which deals perforce almost entirely 
with the common law and older statutes, is ably written. And a reasonably 
adequate amount of space, in view of the book’s not being designed for a 
detailed statement of the law of Landlord and Tenant, is devoted to the term 
for years absolute. We may rightly excuse the very brief treatment of 
trusts, wills, and intestacy as not properly within the author’s main scope. 
But thirty-two pages for future interests, and forty-one pages for mortgages 
are much too few. 

In the case of future interests this brevity has amounted to positive error. 
In his exposition of the essentials of vesting for the purposes of the Rule 
against Perpetuities, the author says,* speaking of what he calls “ enabling 
events,” “The difference is that between being able to say ‘I am certain to 
get possession some day,’ and ‘I may get possession some day.’” It may 
be suggested that a devise of Blackacre to A and his heirs twenty-two years 
hence is too remote, yet A, in person or through his heirs, is certain to get 
possession some day. 

The book is in fact not a Jarman, a Tiffany, or a Kales, but lies between 
such works and a manual. It is only fair to Mr. Cheshire to say that far 
from claiming to have written an exhaustive treatise, he apologizes for the 
length of the volume, and states that he desires to “ enable students to 
envisage a legal system which is, in many respects, widely different from 
that described in existing books.” Indeed, the time is not ripe for such a 
detailed, critical analysis as that of Jarman, or. of Joshua Williams, or 
Sir E. V. Williams. Such opportunities as were presented to them will not 
come until after some years the courts have dealt with the new legislation. 
Mr. Cheshire has, however, given promise of ability to produce such a book 
when that time comes. His industry has been great, and the fruits of it are, 
on the points which the reviewer limited by time and nationality has had 
the opportunity to test, in the main accurate. He is possessed of a high 
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order of ability in exposition and in clearness of style. And ther’ is enough 

within the two covers to show that he stands near the top of his profession 

so far as concerns knowledge of the new era in the law of real property. 
JosEPH WARREN. 





THE ORDINANCE MAKING PowERS OF THE PRESIDENT OF THE UNITED STATES. 
By James Hart. Series XLIII, No. 3, Johns Hopkins University Studies 
in Historical and Political Science. Baltimore: The Johns Hopkins 


Press. 1925. pp. Xiv, 339. 


It is gratifying to find books undertaken in the spirit of Mr. Hart’s 
Ordinance Making Powers of the President, for it is a genuine attempt to 
look past the fundamental law of our Federal Constitution to the principles 
and history back of that law, and to see our institutions as they are. 

Mr. Hart examines his subject from the viewpoints successively of ana- 
lytical jurisprudence, the historical method, the field of political science, and 
finally from the standpoint of administrative technique. 

The author seeks to show the unity in governmental powers and the 
absence of irreconcilable contradictions between the delegation of ordinance 
making functions to the President and the doctrine of the separation of 
powers; and that the President has, aside from delegation, independent legis- 
lative duties. In the analytical field he seeks to present a precise juristic 
terminology. While recognizing the principle that private right should be 
interfered with only by direct legislative sanction, he seeks to show its 
exceptions in practice and he suggests means by which popular control and 
scientific knowledge can be harmoniously applied in working out social and 
industrial problems. He also makes valuable suggestions for systematiza- 
tion in the preparation and publication of ordinances. 

It is an impressive program ambitiously conceived and on the whole well 
worked out. But Mr. Hart’s classifications will seem intricate to the lay- 
man and his definition of law is Austinian. 

He contrasts material law or rechtsvorschrift, and material ordinance or 
verwaltungsvorschrift, on the basis of the product rather than of the source. 
Formal law and formal ordinance on the other hand are classified as to 
their source. Co-laws and co-ordinances and sub-laws and sub-ordinances 
carry the classification down to individualizing acts in the application of the 
law. The sixteen-fold classification of ordinances summarized at page 67 is 
eloquent of the painstaking character of the author’s analysis. 

One is impelled to wish that a treatise on the implications of the Con- 
stitution could always have the limpid clearness of the work of the gifted 
essayist. But lucidity in the medium must perforce be modified by its depth 
and by the confusing cross currents of history, theory, and necessity which 
give to this field of research its puzzling and elusive character. But we feel 
that whatever of obscurity has crept into the text is due to the closeness of 
the analysis and the multitude of considerations brought to bear at any given 
point. 

In his consideration of constitutional difficulties in Chapter VI, Mr. Hart 
is very conservative and gives full weight to the orthodox statement of the 
difficulties in the way of congressional delegations. Moreover his ready 
acceptance of such maxims as delegatus non potest delegare 1 as a substitute 
for living constitutional principles mars the weight of his reasoning. Else- 
where ? he admits as a bit of “ flawless” formal logic the remarkable play 
upon words: “since congress has only legislative powers, any power which it 





1 See pp. 18, 56, 121. 2 See p. 131. 
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delegates to another organ must of necessity be legislative. . . .” All these 
tendencies detract from the vigor and freshness of his presentation of a 
subject wherein dogma so often fails to square with fact, and in which the 
declared rules seem at times a mere cloak for an evasive practice. After all, 
as Mr. Hughes said last summer at Detroit in his address as President of the 
American Bar Asociation, “ We are a practical people and necessary dele- 
gations will not fail to find reasons to support them.” 

It is upon our sane political sense that we must depend for guidance 
between the Scylla of legislative incapacity and the Charybdis of official 
caprice. We should read the proceedings of our Constitutional Convention 
quite as much to discover how sane men met a crisis as to find the inex- 
orable rule given by past wisdom to an impotent present. The life of our 
nation is a progressive amendment to our Constitution. Yet we are so in 
danger of overshooting our mark, of making some present emergency obscure 
our whole horizon, that we must recognize and heed objective limits to our 
freedom of experiment. 

In the matter of arrangement and bibliography especially Mr. Hart is to 
be commended, and his index is good. His work is a valuable and pains- 
taking contribution in its field. 

JoHN B. CHEADLE. 





SELECT CASES ON THE LAw oF Trusts. By George P. Costigan, Jr. Ameri- 
can Casebook Series. St. Paul: West Publishing Company. 1925. pp. 
xxii, 1017. 


The subject of trusts is one of the most interesting in the law school 
curriculum. It is full of difficult problems, nice distinctions and controversial 
points; the material for its study is ample; and for the most part it is “ living 
law,” the practical importance of which need not be demonstrated. One 
might naturally expect it to appeal irresistibly to the makers of casebooks. 
That we have had so few is doubtless due in part to the excellence of the 
collections of Professor Ames and his successor, Professor Scott, which have 
served their purpose so admirably as to discourage competition. 

Professor Costigan, who now enters the field, was a pupil of Ames, and 
has been for years a thoughtful student of the subject. His casebook is the 
product of thorough knowledge and mature reflection. It will be welcomed 
by every teacher of trusts, whether adopted as his class text or not. 

The collection is somewhat larger than Professor Scott’s. There are 295 
titles in Scott’s table of cases, 338 in Costigan’s. Scott contains 836 pages 
(exclusive of index), Costigan 997. The difference is due chiefly to Costi- 
gan’s more extensive treatment of two chapter-subjects. In Scott’s chapter 
on the nature of a trust, he distinguishes a trust from nine other relations; 
in the corresponding chapter of Costigan fifteen relations are distinguished, 
to the length of 266 pages. To the subject of resulting and constructive 
trusts Scott devotes 208 pages, Costigan 251. The reviewer has frequently 
experienced considerable difficulty, because of the eagerness of students to 
discuss the cases, in getting through Scott, with some slight omissions, in 
sixty-four class periods. Presumably the pace would not be faster with 
Costigan. Still, as casebooks go, the length is not seriously excessive. The 
teacher who is pressed for time will probably choose to omit a considerable 
part of the long chapter, above referred to, dealing with the distinctions 
between trusts and other relations. 

In the selection of topics to be covered, the editor has frankly followed 
the judgment of Ames and Scott. He has, however, made several changes 
in arrangement. Thus. to take the most striking instance, the topic of re- 
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sulting and constructive trusts is found near the end of the volume, whereas 
in Scott it follows immediately after the chapters on the creation and ele- 
ments of a trust and precedes the chapters on the interest of the cestui. 
Perhaps the latter arrangement is the logical one, for the cases of resulting 
and constructive trust have to do with the creation, in a sense, of the trust 
relation; but resulting and constructive trusts, or most of them, are so essen- 
tially different from express trusts that there may be a pedagogical advantage 
in postponing their consideration until express trusts have been entirely 
disposed of.. 

In the classification of resulting and constructive trusts the editor sharply 
departs from his predecessors. His classification is as follows: 

1. The Classification of Trusts. 

2. Intestacies, Bequests, and Devises Obtained by Fraud or Undue Influence, 
or by Express or Tacit Oral or Unattested Written Promises to Hold 
for or Pay to Others Some or All of the Property or the Proceeds 
Thereof so Obtained. 

3. Conveyances Fraudulently Obtained for Others. 

4. Where one Man Pays the Purchase Price and Has the Conveyance Made 
to Another Person as Grantee, Either With or Without an Express 
Agreement as to a Trust. 

5. Where a Grantor Conveys Without Consideration Other than the Grantee’s 
Oral Promise to Hold for, or to Convey to, or to Devise to a Third 
Person. 

6. Where a Grantor Conveys Without Consideration Other than the Grantee’s 
Oral Promise to Hold for, or to Convey to, or to Devise to the Grantor. 

7. Miscellaneous Resulting and Constructive Trusts and Kindred Relations. 

The first section, dealing chiefly with the distinction between resulting and 
constructive trusts, is a helpful introduction. The second, fifth and sixth 
sections severally deal with three groups of cases all of which are included 
by Scott in a single section entitled “ Where an Intended Trust Is Not Ex- 
pressly or Is Not Properly Declared.” Costigan’s separation of the groups 
will probably simplify the teaching of a particularly difficult part of the sub- 
ject. The third section contains but one case. Section 4 corresponds with 
Scott’s Section 4. Section 7 brings together no less than forty cases under 
the disappointing caption “Miscellaneous.” Here are found, inter alia, cases 
in which an express trust fails in whole or in part; in which an express trust 
does not exhaust the entire property transferred to the trustee; in which a 
person acquires an interest in property in regard to which, by reason of his 
fiduciary capacity, he owes a duty to another; in which property is acquired 
by the wrongful use of property of another. To the reviewer it seems un- 
fortunate that all of these groups should be dealt with together. 

A striking feature of the collection is the large proportion of recent cases. 
More than forty percent of the cases selected were decided in the 1900’s. 
In Section 5, “ Cestwi que Trust,” of Chapter 2, “Elements of a Trust,” 
seventeen of twenty-six cases are decisions in the 1900’s. One may be led 
by these figures to suspect that the earlier development of the rules and 
doctrines of the subject is neglected. This is not true. The landmark cases 
are there; the historical perspective has not been sacrificed. And, as every 
teacher knows, recent cases enormously stimulate the student’s interest in 
any subject. 

The annotation of the book is remarkably full and elaborate, and consti- 
tutes an impressive demonstration of the editor’s familiarity with the litera- 
ture of his subject. Points which are not brought out or sufficiently discussed 
in the cases themselves are developed in the notes, and on controversial 
questions the views of judges, text-writers and contributors to legal magazines 
are freely quoted. Doubtless some teachers will feel that the editor gives 
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away too much; that it would be wiser, in many instances, to state the prob- 
lem, perhaps with the citation of pertinent decisions, monographs or critical 
notes, and challenge the student to search out, or reason out, the solution. 
But everyone will agree that these informatory notes are immensely helpful 
to the teacher, and especially to the teacher who has not long specialized in 
the subject. For there is no well organized and comprehensive American 
treatise on trusts, and while Professor Bogert’s handbock is admirable of its 
sort, it necessarily gives to many questions but brief consideration. 

In conclusion, while the reviewer has not had an opportunity to subject 
Professor Costigan’s book to the test of class room use, he is Satisfied that 
it richly merits a trial. 

FREDERIC C. WooDWARD. 





HuMANISM AND TyRANNY: Studies in the Italian Trecento. By Ephraim 
Emerton, Winn Professor of Ecclesiastical History in Harvard Univer- 
sity, Emeritus. Cambridge: Harvard University Press. 1925. pp. 377. 


Forty years ago a student, who dreamed of becoming a great historian, 
joined the historical seminar of the Winn Professor, and wrote for him and 
read a dry essay on some medieval subject. As the student was droning 
on, the teacher suddenly interrupted him with the query, “ What is your 
authority for that?” For the first time, the student was brought face to 
face with the problem of the scholar. Though the instruction eventually 
turned the student from history into law, he has never ceased to feel 
toward the teacher the affectionate admiration with which a disciple regards 
his master. This feeling of itself makes it difficult to review the master’s 
latest work; and the fact that the reviewer heard most of the chapters 
read, hot from the pen, to that most entrancing of clubs, the Shop Club 
of Cambridge — itself a memorial to Professor Emerton’s genius — makes 
the task of criticism doubly onerous. But he can still follow the precepts 
of his old teacher, and confine himself to his facts. 

Why should the lawyer interest himself in the public affairs of Italy in 
the fourteenth century? The short answer is, because Italy is the political 
prototype of our own country. Here, in these translations from the lead- 
ing thinkers of the time, and in the illuminating introductions of Professor 
Emerton, we see our own institutions and our own problems: the “ party,” 
the “ring,” and the “boss.” The greatest of medieval lawyers, Bartolus, 
and one of the finest of scholars, Salutati, examine for our information the 
legal rights and duties of the tyrant —the boss—and enlighten us on the 
proper limits of his activity. 

The Italian “tyrant”? was a man who ruled de facto, not de jure; and 
his rule presented the legal problems of de facto office. Salutati writes a 
philosophical and historical disquisition on the tyrant; Bartolus, a legal 
treatise. As always, Bartolus in modern dress has a very modern sound. 
He reasons like a lawyer of today. It is to the credit of the medieval 
lawyer that, though he was four or five hundred years short of under- 
standing Bartolus, he valued him at his worth. 

After dealing with the situation presented by the system of tyranny, 
Professor Emerton next takes up the state of things in the territories of 
the Church, which in the absence of the Pope at Avignon had fallen into 
great disorder. An account is given of a typical tyrant who had seized 
upon the government in Forli. Eventually the Pope sent Cardinal Albor- 
noz as legate to establish an orderly government in the papal territories. 
Through a parliament called at Fano, in the spring of 1357, Albornoz pro- 
mulgated “ ordinances ” for the government of the territories; an important 
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medieval code of great interest to students of public law, extracts from 
which are now published in English for the first time. 

Follows a treatise by Bartolus De Guelphis, a legal examination of the 
law governing party action. It might well be cited in cases arising out 
of disputed party nominations. 

The final chapter consists of extracts from the Letters of Salutati, in 
which he explains and defends liberal studies. 

Nothing has yet been said about Professor Emerton’s introductions and 
notes. The clearness and force of his work was to be expected from so 
distinguished and helpful a teacher. Their lawyer-like quality may sur- 
prise those who do not know that before Professor Emerton became a 
historian he was a lawyer. 


J. H. BEALE. 





Cases ON Business LAw. By Ralph S. Bauer and Essel R. Dillavou. St. 
Paul: West Publishing Co. 1925. pp. xxii, 1044. 


This volume of cases is a continuation of Cases on Business Law by 
Britton & Bauer, which was published in 1923 by the West Publishing Com- 
pany. The volume by Britton & Bauer was intended to cover the work of 
the first year in Business Law in a college of commerce and the present 
volume that of the second year. 

The book under review covers the subjects of Bailments and Carriers 
(including Innkeepers), Security Rights in Rem, Security Rights in Personam, 
Property, Insurance, Banks and Banking, Bankruptcy, Crimes, and Regulation 
of Trade. ; 

The best feature of the book is the treatment in one place of the various 
kinds of liens, thus affording a complete development of the subject from 
the common law lien to the real estate mortgage. The subject includes 
Common Law Liens, Statutory Liens, Conditional Sales, Pledges, Chattel 
Mortgages and Real Estate Mortgages in that order. The work on these 
subjects is excellent. 

The treatment of property rights is very full and complete, in fact, it may 
be said that the subject has been overemphasized. Most schools do not go 
into the technicalities of property rights as fully as they are presented here, 
and it is questionable whether the business student is benefited by such a 
complete study of the subject. The subjects of conveyances and wills and 
estates are treated under the head of Property. It is unfortunate, however, 
that only four cases were devoted to wills and estates, as the subject deserved 
a fuller treatment. 

The cases on the whole are well selected and well edited. They are not 
abridged to the extent that the case loses its meaning and yet matters of 
pleading and procedure, which are of no particular interest to the business 
student, have been eliminated. 

These two volumes cover the fourteen subjects usually treated in business 
law, and also a few cases on crimes. The first volume is intended to be used 
in the first year’s work and the one under review in the second year’s work 
in a collegiate school of business. They meet the requirements of those 
schools of commerce which give two years of business law, without specializ- 
ing in any field, and for such a program they seem to be admirably suited. 

Collegiate schools of business have two very distinct plans of presenting 
business law, which we will designate as Scheme 1 and Scheme 2. In 
Scheme 1, the entire field of business law is covered in two years with no 
particular emphasis on any branch of business law. Britton & Bauer’s text 
could be used the first year, and the book under review in the second year. 
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Many schools of commerce, however; follow Scheme 2, which is an en- 
tirely different plan, and covers all the fourteen subjects, but less fully than 
in Scheme 1, in a first year of required work. Then in the second year 
electives are offered in advanced courses along special lines to meet the needs 
of particular classes of students. For example, short elective courses would 
be offered in the second year as follows: 

1. Partnerships and Corporations 

2. Bills and Notes 

3. Insurance 

4. Sales and Restraint of Trade 

§. Public Utilities 

This scheme affords an opportunity in the second year to elect such ad- 
vanced courses as are suited to the needs of the particular student. It also 
obviates the necessity of a student taking advanced work in which he is not 
interested. Which scheme best meets the requirements of students in a 
college of commerce is a debatable matter, but for schools offering courses 
under the plan of Scheme 2, the volume under consideration and the one 
preceding it, are not suited at all. Both volumes would be required to cover 
the first year’s work, and they are too voluminous and too expensive to be 
considered for such use. On the other hand, neither volume is suited to a 
special course in any kind of advanced work. 

To use these books successfully you must plan your course to suit the 
books, and it is very questionable whether such a course meets the require- 
ments of students in collegiate schools of business. 

James C. REEp. 





A TREATISE ON PRIVATE INTERNATIONAL Law. With Principal Reference to 
its Practice in England. By John Westlake. Seventh Edition, by Nor- 
man Bentwich. London: Sweet & Maxwell, Ltd. 1925. pp. xxxix, 471. 


There are two schools of Anglo-American lawyers studying and practicing 
the Conflict of Laws. The first of these treats the subject as an integral 
part of the common law; rational, judge-made, proceeding by precedent and 
by legal reasoning, and capable of being developed in a series of legal 
propositions, each of which is related to the others, and to the general body 
of the law. This school was founded by Story (in spite of his skilful use 
of the works of the Dutch lawyers to eke out the paucity of authority), 
and was carried on by Wharton, by Minor, and by Dicey. The other 
school — may one call it the eclectic? — regards each case that can arise 
as in a sense isolated, to be decided by reference to the opinions of jurists. 
foreign as well as domestic, without the aid of those general principles 
which most judges and lawyers find running through the law. The chief 
exponent of this view in America is Professor Lorenzen, whose scholarly 
and devoted studies have put him in the front rank of persons who are 
making a world-study of the subject. 

It is a characteristic of the latter school to begin the treatment of any 
subject by assembling foreign codes; to lay stress on the conclusions of 
the Hague Conferences (of which Westlake was a member); and to add a 
new section to the text whenever a new decision is made. 

Westlake is the English exponent of this school, and his book has the 
characteristics just mentioned. He believes in the “ renvoi,” which he 
has almost persuaded the English courts to adopt.1 He regards capacity as 
to be governed by the law of the domicil;* a doctrine which a great 





1 Pp. 55 et seq. 2 C. Il. 
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judge, Lord Gorell, succeeded in withdrawing from its hold on English 
law. He rests the English law of marital property upon the ingenious 
theory of a medieval French writer.* He asserts, in language that Professor 
Pillet might use, that “marriage introduces us to the question of public 
order.”® In short, Westlake is stating a law of international origin, 
empirically discovered, and discontinuously. proclaimed. The reviewer does 
not believe this to be the sort of law which our courts administer. 

Such a book as this has a high value to a lawyer in one respect: it 
must contain, as this does, an exhaustive citation of authorities. One may 
turn to it for the earliest and the latest English decision. 

The work of the editor is acceptably done. 

J. H. BEALE. 





Tue Lire AND Works or Huco Grotius. By W. S. Knight. Grotius 
Society Publications, No. 4. London: Sweet & Maxwell, Ltd. 1925. 


Pp. Xiv, 304. 


As the author explains in his preface, there is a singular dearth of biogra- 
phies of Grotius readily available to the English or American reader. Even 
were this not the case, this volume could not fail to interest the historian, 
the Biblical critic, the philologist, or the lawyer. A wealth of learning is 
disclosed in the careful treatment of the Grotian activity in each of these 
fields. Much light seems to have been thrown upon the works by a detailed 
collection of the sources which inspired them, although this scarcely redounds 
to the credit of the often vaunted scholarship of Grotius. Indeed, except for 
his Biblical studies, his publications seem mainly to have been but abridg- 
ments and popularizations of scholastic writers, especially the Spanish Jesuits. 

The discussion of the famous De Jure Belli contains a brief but valuable 
history of the dogmas of natural law and the jus gentium from the time of 
Justinian to that of Vattel. The obvious partiality of the author for the 
classic doctrine affords another example of the immortality of this method 
of dealing with legal problems, and may indicate a tendency in England 
toward a revival of this theory like that which has made such headway in 
France under the leadership of Geny. 

But due to the exigencies of his subject, Mr. Knight has been able to 
devote comparatively little space to strictly legal questions, because these 
occupied a correspondingly small part of the life and labors of Grotius. 
The book is strongly recommended for its usually clear and at times most 
amusing account of the checkered career of its protagonist.. The only fault 
to be found is a habit of discussing some person or event as if the reader 
were fully acquainted therewith, the explanation being appended often much 
later in another connection. 

The book is enriched with bibliographies and an index. 


James B. THAYER. 





8 “The argument appears to me to be a medieval one. This country, differ- 
ing in that respect from other countries, has repudiated the doctrine you are 
contending for, that a man carries about with him his own personal law.” Sir 
Gorell Barnes, P., in Chetti v. Chetti, [1909] P. 67, 69. 4 P. 75. 5 Pp. sr. 
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